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The editorial board desires to make the Wisconsin Law Review of particu- 
lar interest to the members of the Wisconsin bar. Suggestions from them, 
as well as contributions of judicial temper, are always welcome. 

With this issue Professor William Gorham Rice, Jr., takes the place of 
Professor Charles O. Gregory as chief faculty editor of the Review. 

Having completed its fifth biennial volume, the Review has reached its 
tenth anniversary. The four issues published each school year will hereafter 

* constitute a volume. 

Beginning with the December 1931 issue it is planned to charge a sub- 
scription price for the Review even to Wisconsin lawyers. This is a material 
change in policy, but it is believed that most lawyers will not reject this op- 
portunity to show their appreciation of the Review and will gladly pay for a 
magazine which the editors expect thereby to make more valuable to the 
profession. Readers’ comment on this plan would be helpful. 

An oversupply of certain back numbers of the Review permits us to offer 
copies of these numbers at a special price of four copies (of the same or dif- 
ferent numbers) for $1, and nine copies for $2. Most of the other back num- 
bers of the Review are obtainable at the usual price of 75 cents a copy. The 
numbers to which the special price applies till the oversupply is exhausted are: 
Vol. I, No. 5, 6, 7, and 8; Vol. II, No. 3, 4, and 8; Vol. V, No. 4 and 8. 








A TrisuTe sy Puiip F. La FoLietre 


each day had new problems demanding new treatment. 
and past procedures meant little to him. 


law giveth life!” 


his Pomeroy as if it were the latest book. 


up in his own doctrine: 


“the spirit of the law giveth life.” 











CHARLES H. CROWNHART 1863-1930 





Justice Charles H. Crownhart had a passion for justice. He 
was of that school of lawyers who looked to the bar for leadership 
in solving great social questions. For him history suggested that 


“We shall not alone follow precedents,” he said, “but we must 
make new precedents. Laws must be made and laws must be in- 
terpreted to meet this undefined and expanding future for a people 
gathered and to be gathered from many nations and many tongues.” 

Nature made Justice Crownhart a humanitarian. He saw the 
problems of life in terms of the future generations—the boys and 
girls on the farm and in the factory; the man and woman struggling 
for material and spiritual existence; the old people of frugal habits 
and simple lives. It was his essential doctrine that laws are made for 
man and not man for the laws. How often, when the literal rather 
than the liberal reading of the law was urged upon him, he would 
ponder the maxim “the letter of the law killeth, but the spirit of the 


He firmly believed that courts should not usurp the functions 
of the legislature; he did not believe that courts had inherent power. 
He was never afraid to dissent. The purity of diction and the logical 
marshalling of facts in his opinions only strip the shadows and drap- 
eries from the naked truth he sought. In winnowing away the chaff 
there have been few to possess his uncanny faculty of discernment. 

I think Justice Crownhart was the greatest equity judge who has 
sat on the Wisconsin Supreme Bench. With him the deep abiding 
doctrines of equity were so close to his heart that annually he reread 


His personality, his cool judgment, his visions of the common 
welfare changed the course of lives and thoughts of many people. 
His was a rare type of public service. Perhaps it can all be summed 











E. RAY STEVENS 1869-1930 


A TriBuTE BY Burr W. JONES 


In this brief tribute to Mr. Justice Stevens which I have been 
asked to prepare, I must pass over his early life and his education 
in the state university and law school, and confine myself to his 
work as a servant of the state. 

In 1901 he was elected a member of the legislature, and al- 
though a young man without former legislative experience, he was 
charged with the duty of preparing the primary election statute. 
Without neglecting other duties, he performed the task assigned 
him and bent every energy to see that the bill became law. 

Two years later he was appointed circuit judge and by succes- 
sive elections was continued in that important office for about 
twenty-two years. It was his belief that his greatest service to the 
state was rendered during this period. 

By statutes comparatively new, various state commissions had 
been created which undertook to regulate and control among other 
things the collection of taxes, transportation systems, and the rela- 
tions between employer and employee in other industries. If the 
decisions of these commissions were questioned, they went to the 
Circuit Court of Dane County for review. Only those who knew 
Judge Stevens well could realize the heavy burden which was thus 
imposed on him of interpreting these statutes and the problems 
presented by thousands of pages of records which sometimes came 
before him. To a considerable extent he was a pioneer and he be- 
came a high authority in this new and important branch of the law. 

Although he had remarkable facility in turning out work, he 
felt it necessary during most of these twenty-two years to toil long 
hours by day and by night in this service for the state. These duties 
bore so heavily on him that he felt compelled, much to his regret, 
to give up his work as a lecturer in our law school. 

When he was elected Justice of our Supreme Court he had 
reached the goal of his ambition, as he had no desire for purely poli- 
tical advancement. We had every reason to expect a long and dis- 
tinguished career as a member of that court; during his short term 
of service he was winning the distinction his industry and ability 
deserved. But he had by too arduous toil sacrificed his health to the 
state he loved. 

In him were so mingled the qualities of courtesy, human kind- 
ness, quiet humor, public spirit, and firmness, that they won him the 
affection of all and made him the ideal presiding judge. 






















SUMMARY JUDGMENT PROCEDURE 
Frank T. BoEsEL* 


The advisory committee on rules of pleadings, practice, and 
procedure, created by the Wisconsin Legislature,’ has recently 
recommended to the Supreme Court of Wisconsin, for adoption as 
a rule of court, the following: 

When an answer is served in an action to recover a debt or liquidated 
demand arising, 
(1) ona contract, express or implied, sealed or not sealed; or 
(2) ona judgment for a stated sum; 
the answer may be struck out and judgment entered thereon on motion, and 
the affidavit of the plaintiff or of any other person having knowledge of the 
facts, verifying the cause of action and stating the amount claimed, and his 
belief that there is no defense to the action; unless the defendant by affidavit, 
or other proof, shall show such facts as may be deemed, by the Court hearing 
the motion, sufficient to entitle him to defend. 


STATUTES AND RULES OF FOREIGN STATES 


The rule as above stated follows substantially the language of 
rule 113 of the New York Rules of Civil Practice, which became 
effective in 1921, as part of the New York Practice Act adopted 
that year. It merely substitutes for the word “judge” in the New 
York rule the word “court,” so that there may be no uncertainty if 
the rule is adopted in Wisconsin as to the necessity for action by the 
court in granting the motion, and not by a judge at chambers. 

The New York rule followed substantially the language of the 
New Jersey rule, created by the New Jersey Act of 1912,? except 
that it eliminated debts “upon a statute” from the classes of cases 
to which it applied. The New Jersey rule was modeled upon the 
English provision, authorized in the Judieture Act of 1873, and 
established in the Supreme Court rules.* The English rule. how- 
ever, embraces more classes of cases :* 


All actions where the plaintiff seeks to recover only a debt or liqui- 
dated demand in money, payable by the defendant, with or without interest, 
arising : 

(A.) on a contract, express or implied, (as for instance on a bill of ex- 
change, promissory note or check, or other simple contract debt) ; or 





*Attorney, Milwaukee, Wis.; former pres., Wisconsin State Bar Assn.; member, 
statutory advisory committee on rules of pleading, etc.; lecturer in law, Univer- 
sity of Wisconsin. 

1Laws or Wis. 1929, c. 404; Wis. Strat. (1929) Sec. 251.18. 

2N. J. Laws 1912, c. 231, schedule A Sec. 57; Comp. Star. (Cum. Supp. 1915) Tit, 
Practice Sec. 190; 2 N. J. Mise. 1225. 

SANNUAL Practice (1928), Order III, Rule 6, Order XIV, Rule I. 
“oid, Order XIV, Rule 1. 


















































WISCONSIN LAW REVIEW 


(B.) on a bond or contract under seal for the payment of a liquidated 
amount in money; or 

(C.) ona statute where the sum sought to be recovered is a fixed sum 
or in the nature of a debt other than a penalty; or 

(D.) on a guaranty, whether under seal or not, where the claim against 
the principal is in respect of a debt or liquidated demand only; or 

(E.) on a trust; or 

(F.) in actions for the recovery of land, with or without a claim for 
rent or mesne profits, by a landlord against a tenant whose term has expired 
or has been duly determined by notice to quit, or has become liable to for- 
feiture for non-payment of rent, or against persons claiming under such tenant. 


A leading English treatise on procedure includes a full discus- 
sion of the English practice relating to this subject :° 


Defendants often appear to actions, although they may have no real de- 
fense, for the purpose of gaining time, or for other reasons. Before the 
Judicature Acts, this worked great injustice to plaintiffs, who had to go on 
through all the steps in the action, and ultimately have the action tried, before 
judgment could be obtained. This is so still in actions for unliquidated de- 
mands, for at any rate the question of amount may always be in dispute. But 
if the writ is specially indorsed, the plaintiff may now proceed under Order XIV. 
This Order provides, that when a defendant appears to a writ of summons 
specially indorsed under Order III, Rule 6, the plaintiff may, on affidavit made 
by himself or any other person who can swear positively to the facts, verifying 
the cause of action and the amount claimed, and stating that in his belief there 
is no defense to the action, apply for an order to enter final judgment for the 
amount indorsed on the writ with interest, or for the recovery of the land 
(with or without rent or mesne profits) as the case may be, and costs. This 
application is made by summons, returnable not less than four clear days after 
service, and a copy of the affidavit on which it issues, and any exhibits thereto, 
must be served with the summons. On the return of the summons the master 
may—unless the defendant by affidavit, by his own viva voce evidence, or other- 
wise, shall satisfy him that he has a good defense to the action on the merits, 
or disclose such facts as may be deemed sufficient to entitle him to defend, or 
(except in a claim for recovery of land) shall offer to bring into court the 
amount indo: sed on the writ—make an order empowering the plaintiff to enter 
judgment, notwithstanding the defendant’s appearance. If defendant has no 
defense to the claim but sets up a reasonable counterclaim for not less than 
the claim, the plaintiff gets judgment on his claim with a stay of execution 
until the counterclaim is disposed of. The master may order the defendant 
(or if a corporation, any officer thereof) to attend the hearing of the summons 
and be examined on oath, or to produce any leases, deeds, books, or documents, 
or copies thereof or extracts therefrom. The plaintiff, then, if he obtains an 
order, signs judgment and taxes his costs. 


The most comprehensive and extensive summary judgment 
rule which has so far been adopted, is that of Connecticut, where 
it became effective February Ist, 1929, after its adoption was recom- 





‘SINDERMAUR, MANUAL oF Practice (10th ed. 1919) 86. 




















SUMMARY JUDGMENT PROCEDURE 7 





mended by the Julicial Council of Connecticut. The Connecticut 
Act was adopted by the Connecticut Judicial Council after a tho- 
rough examination of all existing provisions relating to the subject, 
and with the experience of other jurisdictions as a guide. The rule’ 
applies: _ 


In all actions to recover a debt or liquidated demand in money, with or 
without interest, arising: 

(a) On a negotiable instrument, a contract under seal or a recognizance; 
or 

(b) Any other contract, express or implied excepting quasi contracts; or 

(c) Ona judgment for a stated sum; or 

(d) On a statute where the sum sought to be recovered is a fixed sum 
or in the nature of a debt; or 

(e) On a guaranty, whether under seal or not, when the claim against 
the principal is in respect of a debt or liquidated demand only; and in all other 
actions . 

(f) For the recovery of specific chattels, with or without a claim for 
withholding the same; provided that if such claim be for other than nominal 
damages and be unliquidated it may be severed... . 

(g) To quiet and settle the title to real estate or any interest therein; or 

(h) To enforce or foreclose a lien or mortgage; or 

(i) To discharge any claimed invalid mortgage, lien or caveat or lis 
pendens. 


The practice machinery provided by Connecticut in connection 
with this rule is somewhat different and more comprehensive than 
that of New York or New Jersey.* 

The state of Michigan has had a provision relating to summary 
judgments for some years.® It is interesting to note that in the 
report of the Michigan Procedure Commission recently made to 
the Supreme Court of Michigan, a more extensive rule was recom- 
mended :"° 

Sec. 3. In actions at law, either party may, after issue is joined, move 
the court for entry of judgment in his favor upon a showing by affidavits or 
depositions filed in the cause that there is no question of fact to be determined 
by the court or jury, and that the moving party is entitled to a judgment in 
his favor. Before judgment is enterd, the opposite party shall be given a 
reasonable opportunity to obtain and file affidavits and depositions contro- 
verting the facts set forth in the affidavits or depositions filed by the moving 
party. Either party shall be given the further opportunity to cross-examine 





*(1929) 3 Conn. Bar J. 1. 

TConn. Rules of Civil Practice, Sec. 14 A (1). 

8Conn. Rules of Civil Practice, Sec. 14 A (1); Clark, The New Summary Judg- 
ment Rule (1929) 3 Conn. Bar J. 1, 3. 

*Micu. Comp. Laws (1915) Sec. 12581, recently construed in Straus v. Elless 
Co., 245 Mich. 558, 222 N. W. 752 (1929). 
Report of Mich. Procedure Commission (1928) Rule 30. 
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witnesses whose affidavits have been filed or whose depositions have been 
taken without affording such opportunity of cross-examination. Facts set 
forth in such affidavits or depositions, which it appears the witnesses could 
not testify to under rules of evidence prescribed by law shall not be consid- 
ered. If it appears to the court from such affidavits and depositions that the 
party moving for such judgment is entitled thereto as a matter of law, with- 
out deciding any controverted issue of fact, the court shall enter such judg- 
ment, and the opposite party may assign error thereon. 

If it appears by such affidavits and depositions that the moving party is 
entitled as a matter of law to a judgment for a part of the amount claimed, a 
judgment for such amount shall be entered and the cause shall then stand for 
trial as to the balance of the amount claimed by such moving party. 


In this connection it may be interesting to submit for examina- 
tion the rule proposed and recommended some years ago by the 
American Judicature Society :* 

Sec. 1. ACTIONS. In any actions of the following nature: 

(1) where the plaintiff’s claim is for a liquidated sum; 

(2) by a landlord against his tenant for the possession of real property, 
with or without a claim for rent or mesne profits ; 

(3) for the recovery of specific chattels; the plaintiff may move for 
judgment upon discovery as soon as the defendant files a notice of defense. 


A somewhat extensive and effective procedural machinery is 
further provided for in the recommendation of the Society,’ in 
which the examination of the defendant for discovery, a familiar 
practice in Wisconsin, is suggested and proposed in connection with 
the operation of the rule. 

A rule similar to the one herein considered has been in force 
and effect in the District of Columbia for many years. Rule 73, 
Section 1, of the Rules of the Supreme Court of the District of 
Columbia, in force since 1873, provides as follows: 

In any action arising ex contractu, if the plaintiff or his agent shall have 
filed, at the time of bringing his action, an affidavit setting out distinctly his 
cause of action, and the sum he claims to be due, exclusive of all set-offs and 
just grounds of defense, and shall have served the defendant with copies of 
his declaration and of said affidavit, he shall be entitled to a judgment for 
the amount so claimed, with interest and costs, unless the defendant shall file, 
along with his plea, if in bar, an affidavit of defense denying the right of 
the plaintiff as to the whole or some specified part of his claim, and specifically 
stating also, in precise and definite terms, the grounds of his defense, which 
must be such as would, if true, be sufficient to defeat the plaintiff’s claim 
in whole or in part. And where the defendant shall have acknowledged in 
his affidavit of defense his liability for part of the plaintiff’s claim as afore- 
said, the plaintiff, if he so elect, may have judgment entered in his favor for 
the amount so confessed to be due. 





4(1919) Bulletin XIV, 99. 
“Ibid. 103-107. 
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Rule 19 provides for a like procedure in actions for the recovery of 
land, particularly in cases of landlord against tenant. 

It is evident from an examination of the above rules and stat- 
utes that summary judgment procedure is not a matter of recent in- 
novation in the judicial machinery, although its use has been more 
fully recognized and extended in recent years. It is proposed to 
consider herein the object and purpose of the rule and the attitude 
of the courts relating to this procedure as reflected in decisions of 
the courts in those states where the rule has been adopted either 
by statutes or rule of court. 


CoNSTITUTIONALITY 


In New York the question of the constitutionality of this rule 
arose almost immediately after its adoption, and its validity was 
vigorously attacked. It was earnestly contended that by applying 
this rule the defendant was deprived of his constitutional right to a~ 
trial by jury, as provided for by the New York Constitution.** The 
matter was first considered in the case of Dwan v. Massarene.'* The 
court, in a valuable opinion written by Mr. Justice Page, said in 
answer to these contentions :*° 


The very satisfactory statement of the reasons for sustaining the con- 
stitutionality of these rules, allowing the striking out of false and sham de- 
nials, stated by Judge Strong in People v. McCumber, 18 N. Y. 315, renders 
unnecessary a restatement of them here. As we have stated, the opinion in 
Wayland v. Tysen, 45 N. Y. 281, proceeded upon the theory that at the time 
of the adoption of the constitution of the state a plea of the general issue 
could not have been stricken out as false and sham, but of necessity the issue 
thus tendered had to be tried by a jury. Even were the statement correct that 
under the common law of England a motion to strike out a plea of the gen- 
eral issue was “unheard of,” as stated by Chief Justice Savage in Wood v. 
Sutton, 12 Wend. 235, nevertheless, in my opinion, that would not throw around 
such a plea the protection of the constitution. 

The constitution provides (art. 1, sec. 2): “The trial by jury in all cases 
in which it has been heretofore used shall remain inviolate forever.” It secures 
the right to a jury trial of the issues of fact in those cases where it had been . 
theretofore used. This did not deprive the court of reg penngy 
whether there was an issue of fact to be tried; but if the court determined x 
there was such an issue, it must be tried by a jury. A false denial interposed 
for the purpose of delay did not create such an issue, any more than a false 
affirmative defense. In fact, even under the common-law practice in this 
state, the plaintiff was entitled to take an inquest unless the plea of the general 
issue was supported by an affidavit of merits. Chief Justice Savage’s atten- 








Art. 1, Sec. 2. 
4199 App. Div. 872, 192 N. Y. Supp. 577 (1922). 
Ibid. 878, 192 N. Y. Supp. at 581. 
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tion was not called to the case of Phillips v. Bruce, 6 Maule & S. 134, in 
which judgment was granted for want of a plea, on the ground that it was 
a sham plea, although one of the pleas was to the general issue. See, also, 
Shadwell v. Berthoud, 5 Barn. & Ald. 750, and cases quoted in notes; Vincent 
v. Groome, 1 Chit. 182. 

In Massachusetts a statute requiring an affidavit of merits to be filed 
with an answer in an action on a promissory note was attacked as unconsti- 
tutional on the ground that the defendant had the right to compel the plain- 
tiff to produce his proof and have the judgment of the court upon the effect 
and sufficiency of that proof, and hence the statute deprived the defendant of 
his right to trial by jury. The opinion asserting the constitutionality of the 
statute affords illuminating reading for those who argue for the constitutional 
right of a defendant to delay a just cause by a false denial. Hunt v. Lucas, 
99 Mass. 404. 


The matter was exhaustively considered by the Court, Page, J., 
again writing the opinion, in the case of Hanna v. Mitchell,* and 
the constitutionality again sustained. Not only was the legality of 
this particular rule challenged, but it was contended that the whole of 
Chapter 370 of the New York Laws of 1921 was invalid, because 
it was an attempt to delegate legislative powers to the court. The 
scholarly opinion of Mr. Justice Page in this case is worthy of the 
closest attention on the part of any one interested in this matter. 
He discusses thoroughly the historical foundation for rules of court 
in general, and comes to the conclusion that “the power to make 
rules was inherent in the Courts of Kings Bench, Common Pleas 
and Exchequer of England, and would have been conferred upon 
the Supreme Court of New York without the express grant of such 
power contained in the act.’”*7 His conclusion is as follows :** 

We conclude that the power to make rules of practice is a judicial power 
inherent in, and expressly conferred upon, the Supreme Court; that the act 
creating the convention to adopt rules of civil practice merely provided a 
method and means whereby the court could conveniently and expeditiously 
exercise its judicial duty, and was in no sense a delegation of legislative 
power by the legislature. 

Both of these decisions of the Appellate Division were approved 
by the New York Court of Appeals in the case of General Invest- 
ment Company v. Interborough Rapid Transit Co.}° in which the 
court disposed of the constitutional argument in the following lan- 
guage :”° 5 





202 App. Div. 504, 196 N. Y. Supp. 43 (1922), aff’d, 235 N. Y. 534, 139 N. E. 
724 (1923). 

Jbid. 512, 196 N. Y. Supp. at 51. 

[bid. 513, 196 N. Y. Supp. at 52. 

9235 N. Y. 133, 139 N. E. 216 (1923). 

Ibid. 142, 139 N. E. at 220. 
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The argument that rule 113 infringes upon the right of trial by jury 
guaranteed by the constitution cannot be sustained. The rule in question is 
simply one regulating and prescribing procedure, whereby the court may sum- 
marily determine whether or not a bona fide issue exists between the parties 
to the action.- A determination by the court that such issue is presented requires 
the denial of an application for summary judgment and trial of the issue by 
jury at the election of either party. On the other hand, if the pleadings and 
affidavits of plaintiff disclose that no defense exists to the cause of action, 
and a defendant, as in the instant case, fails to controvert such evidence and 
establish by affidavit or proof that it has a real defense and should be per- 
mitted to defend, the court may determine that no issue triable by jury exists 
between the parties and grant a summary judgment. In the instant case we 
conclude that the constitutional rights of defendant are not infringed by the 
rule, that the justice at special term properly held that no issue for submission 
to a jury was shown to exist between the parties. 





Answering the defendant’s contention that the legislature was 
powerless to delegate to a body of justices of the Supreme Court 
authority to formulate and to adopt the rule in question, as well as 
rules of court in general, the Court of Appeals expressly adopts the 
conclusion reached by the Appellate Division in Hanna v. Mitchell, 
supra, “wherein is disclosed extended research of the exercise of 
the power questioned and a conclusion that the power to make rules 
of practice is a judicial power inherent in and expressly conferred 
upon the Supreme Court . . . and in no sense a delegation of legis- 
lative power by the legislature.”** 

Substantially the same answer, based upon the same line of rea- 
soning, was made by the courts of New Jersey to the contention that 
this rule invaded the constitutional right of trial by jury. The pro- 
cedure was upheld upon the foundation of the old common law 
powers of the judges to strike out sham or frivolous pleas.2* The 
foundation and basis for the inherent power of the court is fully 
and accurately discussed in the case of Coykendall v. Robinson :?* 

At common law, the judges repeatedly exercise, in a great variety of cases, 
the power to strike out sham pleas. This rule was applied to the general 
issue as well as to other pleas, where it appeared to be a sham plea. No 
reason can be assigned why the defendant should be permitted to shelter him- 
self from the power of the court to strike out a false plea, by taking refuge 
under the general issue. It is clear that the right, which a defendant had at 
common law to have the issue of fact tried by a jury, was subject and sub- 
ordinate to the power of the court to strike out a false plea. 

This practice having been fully established in the common law, no in- 
vasion was committed of the right of jury trial by enacting it in the form of 





™Ibid. 143, 139 N. E. at 220. 

2Eisele & King v Raphael, 90 N. J. L. 219, 223, 101 Atl. 200, 202 (1917); Witte- 
man v Giele, 99 N. J. L. 478, 123 Atl. 716 (1924). 
339 N. J. L. 98, 99 (1876). 
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a statute. Notwithstanding the exercise of the right to strike out, jury trial 
is preserved and upheld inviolate as it existed when the constitution was 
adopted. . . The requirement by statute, since that time, of an affidavit to the 
plea, can not defeat or take away the power to strike out. The affidavit was 
intended to be in aid of the power of the court to prevent sham pleading, not 
to interfere with, much less wholly to destroy and take away that beneficial 
power. While this power can be clearly maintained, it should be exercised 
with care, and not extended beyond its just limits. The inquiry is simply 
whether there is, in truth, any question of fact to try, and if not, if the defense 
is a mere pretense, it should be summarily swept away. 


A passage from Chitty on Pleading, that leading authority on 
pleadings at common law, demonstrates the correctness of the con- 
clusion reached by the New York and New Jersey courts in the cases 
referred to :** 

It is, of course, in general the sole province of the jury to decide upon 
the truth or falsity of a matter of fact pleaded by a defendant, and unless 
the plea be a nullity the plaintiff will not be justified in signing judgment as 
for want of a plea without a previous application to the court or a judge. But 
there are many instances in which a plea may be so palpably and manifestly 
untrue that the court will assume that it is so, or will on an affidavit showing 
that it ts false, permit the plaintiff to sign judgment as for want of a plea 
and make the defendant or his attorney pay the costs occasioned by the plea. 


It would appear that the rule in question has already met with 
the approval of the Supreme Court of the United States, for in con- 
sidering the rule in force in the District of Columbia, heretofore 
cited, the Supreme Court said in Fidelity and Deposit Co. v. United 
States :*° 

There is but one element in this contention—the right of a jury trial. 
In passing upon it we do not think it necessary to follow the details of coun- 
sel’s elaborate argument. In Smoot v. Rittenhouse, 27 Wash. L. Rep. 741, the 
validity of the rule was sustained, as well as the power of the court to make 
it. If it were true that the rule deprived the plaintiff in error of the right of 
trial by jury, we should pronounce it void without reference to cases. But it 
does not do so. It prescribes the means of making an issue. The issue made 
as prescribed, the right of trial by jury accrues. The purpose of the rule is 
to preserve the court from frivolous defences, and to defeat attempts to use 
formal pleading as means to delay the recovery of just demands. Certainly 
a salutary purpose, and hardly less essential to justice than the ultimate means 
of trial. 


In the case of Ex parte Peterson,?* the Supreme Court, per 
Brandeis, J., said: 
The command of the Seventh Amendment that “the right of trial by jury 





™%1 Cutty, Preapine (16th Am. ed. 1876) 696. 
%187 U. S. 315, 319, 23 Sup. Ct. 120, 122 (1902). 
2253 U. S. 300, 309, 40 Sup. Ct. 543, 546 (1920). 
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shall be preserved” does not require that old forms of practice and procedure 
be retained. It does not prohibit the introduction of new methods for deter- 
mining what facts are actually in issue, nor does it prohibit the introduction 
of new rules of evidence . . . . New devices may be used to adapt the 
ancient institution to present needs and to make of it an efficient ‘instrument 
in the administration of justice. Indeed, such changes are essential to the 
preservation of the right. 


The Supreme Court of Minnesota has consistently maintained 
from an early date that a court has, among its inherent powers in 
dealing with pleadings, the power to strike out a denial as sham 
unless the defendant by affidavit shows it to be real. It has sup- 
ported the exercise of this power without aid of any statute or rule 
whenever its need has been made apparent.”” The rule in Minnesota 
is set forth in the case of Towne v. Dunn:?® 


The first question is whether the trial court was justified in striking out 
defendant’s answer as sham. The right of the court, on motion, to strike out 
a verified pleading as sham, if its falsity is clear and undisputable, is firmly 
settled by the decisions of this court. Where affidavits in support of the mo- 
tion make a clear prima facie case of falsity, the motion will, ordinarily, be 
granted, unless it is met by counter affidavit, or other form of proof, which 
is not quibbling and evasive. 


Tue WIscoNnsIN SITUATION 


The need of affirmative action of some kind on this matter in 
Wisconsin, either by statute or rule of court, is due to the decision 
of the Supreme Mourt of Wisconsin in the case of Pfister v. Wells,?° 
which was followed in Moore v. May™ and other cases. In_Pfster 
answer, properly verified, which contained denials on information 
and belief of material allegations in the complaint. The motion to 
strike was supported by affidavits in support of the truth of the al- 
legations of the plaintiff. No counter-affidavits were filed on behalf 
of the defendant. The Supreme Court reversed the order of the 
Circuit Court, and in doing so based its decision upon the old New 
York case of Wayland v. Tysen.** In that case the defendant had 
interposed a verified general denial to the complaint. On an applica- 
tion of the plaintiff to strike out this answer as sham, based upon 





“Towne v Dunn, 118 Minn. 143, 136 N. W. 562 (1912); Sheets v Ramer, 125 
Minn. 98, 145 N. W. 787 (1914); Cockrane Co. v Foote, 144 Minn. 474, 175 N. W. 
538 (1920); Independent Silo Co. v Hanson, 156 Minn. 335, 194 N. W. 879 (1923). 

28118 Minn. at 145, 136 N. W. at 563. The answer struck out in this case con- 
sisted of a general denial. 

2992 Wis. 171, 65 N. W. 1041 (1896). 
%117 Wis. 192, 94 N. W. 45 (1903). 
145 N. Y. 281 (1871). 
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affidavits of the plaintiff tending to show its falsity, the Supreme 
Court of New York struck out the answer, following the case of 
People v. McCumber ;** but this action was reversed by the Court 
of Appeals, and the reasons for granting the order given by the 
Court of Appeals are the same reasons, in substance, as those given 
by our Supreme Court in Pfister v. Wells. 

It is submitted the reasons for the decisions in Wayland v. 
Tysen® and Pfister v. Wells,** are without foundation in law, and 
are based upon an erroneous conception of the inherent power of 
courts. This error has now been fully recognized in later decisions 
in New York.* 

There has been, however, no such recognition as yet in Wiscon- 
sin; and the case of Pfister v. Wells** stands as the law today, and 
is followed by circuit courts in the state. The adoption of the rule 
in question, together with the adoption of another recommendation 
made by the advisory committee, supplementary to the proposed rule, 
will relegate this case to proper repose in the hall of legal antiquities. 
The additional recommendation just referred to, provides for the 
repeal of the last sentence of Section 263.42 of the Wisconsin 
Statutes: “but no defense shall be deemed sham the truth of which 
shall be supported by the affidavit of a single witness either by way of 
verification to the pleadings or in opposing a motion to strike out ;” 
so that the whole section will read: 

A sham answer, reply or defense, whether by way of denial or avoidance, 
may be stricken out on motion and upon such terms as the court or presiding 
judge thereof may, in discretion, impose. 

The words recommended to be stricken out evidently constituted the 
ratio decidendi in Pfister v. Wells. 


New York CONSTRUCTION OF THE PRoposED WISCONSIN RULE 


Summary judgment procedure seems to have found its widest 
and most extensive use in the state of New York. Since its adop- 
tion in 1921, rule 113 of the Rules of Civil Practice has been con- 
sidered and construed in more than three hundred reported deci- 
sions of the Appellate Division of the New York Supreme Court and 
the New York Court of Appeals.** Leading cases from the highest 
court only are here considered. 





18 N. Y. 315 (1858). 

*Supra note 31. 

*Supra note 29. 

*Dwan v Masarene, supra note 14. 

*Supra note 29. 

These cases will be found collected and very conveniently arranged and digest- 
ed in Canim, N. Y. Crvim Practice (5th ed. 1928 and Supp. 1930) under the an- 
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In Curry v. Mackenzie,** the New York Court of Appeals, in 
an opinion by Judge Cardozo, said: 

Civil practice rule 113 permits summary judgment at times in favor of a 
plaintiff though material averments of his complaint have been traversed by the 
answer. To that end there must be supporting affidavits proving the cause of 
action, and that clearly and completely, by affiants who speak with knowledge. 
There must be a failure on the part of the defendant to satisfy the court “by 
affidavit or other proof” that there is any basis for his denial or any truth in 
his defense. The case must take the usual course if less than this appears. To 
justify a departure from that course and the award of summary relief, the 
court must be convinced that the issue is not genuine, but feigned, and that 
there is in truth nothing to be tried. 


In Maurice O’Meara Co. v. National Park Bank of New York,** 
the court said: 


It is unnecessary to consider the denials contained in the answer, since in 
the answering affidavits defendant raised no issue as to any of the facts alleged 
in the complaint and in the plaintiff’s affidavits upon which the motion was 
based. Defendant’s affidavits used in opposition to the motion merely repeat 
the various denials contained in the answer. These denials were insufficient 
to raise an issue on a motion for summary judgment, since, under the rule, 
facts must be presented rather than mere general or specific denials in order 
to defeat a motion. 


In Joint-Stock Co. v. Nat. City Bank,* the court sustained a 
motion for summary judgment, saying: 

We hold, however, as above stated, that when on a motion for summary 
judgment, under rule 113, it appears that all the information which the 
defendant has shows that its denial is not justified, and that the corporation 
does exist as a fact, judgment may be given as therein provided. 


In Richard v. Crédit Suisse,’ the court, per Cardozo, J., thus 
explained the procedure: 


The question is whether there is anything of substance to be tried... . 
Defendant insists that the plaintiffs’ allegations of default are placed in issue, 
at least formally, by the denials of the answer, and that the supporting affida- 
vits upon the motion for summary judgment do not establish the breach with 
technical precision. We are unanimous in holding that this issue is unreal ... . 
The very object of a motion for summary judgment is to separate what is 
formal or pretended in denial or averment from what is genuine and substan- 





notations to rule 113, p. 550 et seg. There will also be found collected in the same 
reference the leading English decisions construing the analogous rule under the 
English practice. Additional cases from other jurisdictions are collected and dis- 
cussed in 34 C. J. 198. Also see Clark and Samenow, The Summary Judgment 
(1929) 38 Yare L. J. 423, a valuable article collecting all the leading cases on 
this subject. 

3239 N. Y. 267, 146 N. E. 375 (1925). 

239 N. Y. 386, 395, 146 N. E. 636, 638 (1925). 

#240 N. Y. 368, 379, 148 N. E. 552, 556 (1925). 
“242 N. Y. 346, 349, 152 N. E. 110, 111 (1926). 
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tial, so that only the latter may subject a suitor to the burden of a trial. The 
defendant is not aggrieved if we take it at its word. 

In Roberts v. Donahue, the court held that this procedure 
could not be used to recover the amount of money due on an alimony 
payment bond, the court saying that the rule required that: 

On the papers presented to the court it must be possible to calculate the 
amount of the judgment to which the plaintiff is entitled. No further proof 
must be required. That is not the situation here. Some amount is due the 
plaintiff. Whether $4,500 or a less sum is not disclosed. The order for sum- 
mary judgment should be denied . . . The answer denies the allegation as to the 
amount of alimony due, and raises this issue. 

In Joseph Mogul v. Lavine,** the court again refused to allow 
summary judgment to be entered, holding that where a common 
carrier by motor truck delivered a C. O. D. shipment to a consignee, 
and in payment thereof accepted a forged certified check, the ship- 
per’s recovery against the carrier therefor was measured by his dam- 
age, the amount of which is not a “debt” or other “liquidated 
claim” within civil practice rule 113, permitting motion for summary 
judgment. 

In General Investment Co. v. Interborough R. T. Co.,“* the 


court said: 

A defendant may in all cases successfully oppose an application for sum- 
mary judgment under the rule by satisfying the court by affidavit or other- 
wise that he has a real defense to the action and should be allowed to defend. 
In order that a plaintiff shall succeed on such a motion it must appear from 
the moving papers and answering affidavits that the defense or denial inter- 
posed is sham or frivolous. If a defendant adduces facts upon the hearing of 
the application which constitute an apparent defense, he should be allowed to 
defend. Such is the law in England under a like rule of the Supreme Court 
of Judicature. 

In the latest Court of Appeals case in point, Croker v. Croker, 
(opinion by Pound, J.), the court said: 

The question is whether defendant has shown such facts as entitle him to 
defend. (Rule 113.) Has he presented conflicting evidence upon a material 
issue which might be submitted to a court or jury? If he has, the court can- 
not pass upon the issue thus created on a motion for summary judgment. 

These cases and others, tend to indicate that the New York 
courts are proceeding in a conservative and cautious, but neverthe- 





#246 N. Y. 447, 450, 159 N. E. 393, 394 (1927). 

#247 N. Y. 20, 159 N. E. 708 (1928). 

“Supra note 19, at 139, 139 N. E. at 218. 

#252 N. Y. 24, 26, 168 N. E. 450, 451 (1929). The court held that summary 
judgment should not have been granted. Also in Gravenhurst v Zimmerman, 236 
N. Y¥. 22, 139 N. E. 766 (1923), the Court of Appeals reversed the Appellate Div- 
ision and the Supreme Court, both of which had sustained the plaintiff’s motion 
for summary judgment. 
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less effective, manner in applying this procedure in the numerous 
cases in that state where its application is invoked. 


UtiLity oF SUMMARY JUDGMENT PROCEDURE 


An examination of the cases that have been presented to the 
courts for decision under this rule clearly indicates that the ascertain- 
ment and determination of what is and what is not a real bona fide 
defense presents the most difficult problem in its application and ad- 
ministration. Each case must, of course, be considered on its own 
particular facts and circumstances, and in disposing of each case 
presented to the court, little, if any, assistance will be derived from 
any attempts to apply general rules or principles. It would appear, 
however, that if there is any doubt whatever in the mind of the 
court as to the existence of such a bona fide issue, it should be re- 
solved in favor of the defendant, and the matter determined only 
after a hearing or trial in the regular order. This is particularly 
true where a square question of credibility of witnesses arises, or 
where a complicated state of facts is presented for decision; and 
such have been the rulings of the courts. But in the limited class of 
cases specified in the rule, where it appears ‘from the affidavits of 
the parties, filed in connection with the motion and supplementary 
to the pleadings, that in fact no real defense exists to the plain- 
tiff’s claim, this procedure furnishes a simple, easy, and direct way 
of disposing of this sort of litigation. It serves as a means of 
speeding up our judicial machinery,** particularly in those places 
where the dockets of the courts have become congested, and the 
parties are thereby delayed in having their day in court. 

Wherever this procedure has been adopted and invoked, it 
has been found to provide an orderly and prompt manner of pre- 
senting to the court the real substantial issue between the parties; 
and in the event that the court should consider a trial in the ordin- 
ary course necessary, it results in a clarification of these issues before 
the trial of the action on its merits. All this is done under the di- 
rect supervision of the court. It can then exercise that due and 





“In the recent case of Saunders v Delario, 135 N. Y. Misc. 455, 238 N. ¥. Supp. 337 
(Sup. Ct., Monroe Co., 1930) Rodenbeck, J., when granting a motion for summary 
judgment, said: “The idea or summary judgment was borrowed by the board [of 
statutory consolidation] from the English and New Jersey practice, and has ser- 
ved a very useful purpose in uncovering sham and false defenses where no 
defense exists. No limitations of time for making the motion is imposed by the 
rule authorizing it, and it is not analogous to a motion on the pleadings. Both 
of these motions are in the interest of expedition, by determining in advance of 
a trial whether or not there is an issue in the case to try. Motions such as these 
should be encouraged.” (Italics added) 
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careful deliberation concerning the real matters in issue which it is 
sometimes difficult, if not quite impossible, to do in the trial of 
jury cases, where the presence of the jury often requires the court to 
act promptly and without delay in the disposition of complicated 
questions of fact and law. 

There would appear to be nothing in this procedure in any way 
unfair or unjust to any of the parties in the action; for whenever a 
real defense exists to the plaintiff's claim, the action must take its 
regular course for trial. Only where the defense interposed is with- 
out merit, in fact or in law, where the only object of interposing an 
answer is that of seeking and procuring delay, does the rule operate. 
It is a matter of common experience and knowledge to courts and 
lawyers that the proportion of cases where the sum sued for is liqui- 
dated, in which there is serious contest, is very small. In many of 
these cases, as experience will verify, the defense, if any is inter- 
posed at all, is apt to be made merely to give time for eventual pay- 
ment. It is to such situations particularly that the procedure is de- 
signed to apply. 

The rule as proposed and recommended by the advisory com- 
mittee, is of much narrower compass than that adopted in other juris- 
dictions. The serious question may arise whether it should not be 
extended to include such other actions as experience has shown may 
ordinarily be dealt with in this summary way. The rule provided 
and adopted in Connecticut and proposed and recommended in Michi- 
gan, after a careful examination by experts, might be seriously con- 
sidered at this time in Wisconsin. Under the present system of 
regulating practice and procedure in this state, however, should ex- 
perience reveal a need for an extension or enlargement of the scope 
of the rule, correction can readily be made by the Supreme Court, 
without the difficulties and delays of legislative intervention. 

It may be noted in passing that a form of summary proceeding 
for judgment on motion has been in force and effect in Wisconsin 
for many years. Section 270.63 of the Wisconsin Statutes provides 
in its last sentence that such a proceeding may be invoked in any case, 
when the answer of the defendant expressly or by not denying ad- 
mits part of the plaintiff's claim to be just. The somewhat obscure 
position of the provision in the Statutes accounts perhaps for its 
infrequent use by counsel at times when it might have been applied 
with advantage.*’ It is to be kept clearly in mind, however, that the 





“Somewhat akin to this provision is the motion for judgment on the pleadings, 
fully discussed and considered in Madregano v Wis. G. & E. Co., 181 Wis. 611, 
616, 195 N. W. 861, 863 (1923). 
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procedure under consideration herein is radically different, in that 
the motion is not decided solely upon the pleadings, but also upon 
affidavits and other competent evidence presented to the court on 
the application for judgment. 

Professor E. R. Sunderland of the Law School of the Uni- 
versity of Michigan, who addressed the American Bar Association 
on this subject in 1925, in considering the English practice under 
this rule, said :** 


The immense value of the practice is indicated by its wide use. In the 
year 1923, for example, there were 6,773 summary judgments rendered by the 
masters of the King’s Bench Division as compared with 1,546 judgments en- 
tered by the judges after trial of the issue. That means that by this device 
the trial dockets were relieved of 80 per cent of cases [then pending which 
would otherwise have ben tried by jury]. 


Dean C. E. Clark of the Yale Law School, who has given this 
matter extensive study, in his recent book on code pleading,*® says 
of this practice, “One of the most practically effective of recent 
code reforms is the summary judgment.” 

This view is shared by Professor J. L. Rothschild, who has 
made extensive investigations of the New York Practice Act. He 
says :** 

Unquestionably, the remedy of summary judgment has been the most 
salutary and satisfactory of the innovations introduced by the Civil Practice 
Act ... Rule 113 continues to be a most expiditious and satisfactory remedy. 
It is to be regretted that its operation is not extended to all actions. 


Professor H. R. Medina of the Columbia Law School says :*? 


In the judgment of many able practitioners the most useful and important 
new matter contained in the Civil Practice Act and the rules of civil practice, 
is the new set of provisions contained in Rules 113 and 114 for the granting 
of a motion for summary judgment in certain cases. 


Discussing this matter before the American Bar Association in 
1924, Justice E. R. Finch of New York said :** 


An incumbent of public office tends to lose his initiative. This is as true 
of judges as of any other public officials. There awaits, however, a real 
public service for the judge who will secure the adoption of a rule permitting 
summary judgments where such a rule does not now exist. Even where there 





#50 A. B. A. Rep. 242, 245. 

“CraRK, CopE PLEADING (1928) 382. 

“Rothschild, The Simplification of Civil Practice in New York (1923) 23 Con. 
L. Rev. 618 and 732, (1924) 24 id. 732 and 865, (1925) 25 id. 30 (1926) 26 id. 30, 
(1927) 27 id. 258 and 413. 

5123 Cor. L. Rev. at 650; 27 Cor. L. Rev. at 419. 

S:MEDINA, PLEADING AND PRACTICE UNDER THE New Civit Practice Act (1922) 79. 

8Finch, Summary Judgments under the Civil Practice Act in New York (1926) 
49 A. B. A. Rep. 588, 594. 
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are few causes presented for trial in the course of a year, there are likewise 
few terms of court. Even in such a jurisdiction, a delay while waiting for the 
term of court may be obviated where it is possible to move for a summary 
judgment on any motion day. During the year 1923, in New York City, not 
only was litigious time saved, as noted, equal to that required by a judge and 
jury continuously engaged in trials for a period of one year and a half, but 
also consider the saving of time occasioned to those who are asked to serve 
as jurors and witnesses, to say nothing of the time of the litigants themselves 
in attending court. 

Since this principle of summary judgment now has vindicated in practice 
its adoption, let us hope that the legislature will soon apply it more exten- 
sively, and there would seem to be no reason why it might not be extended 
also to certain actions in equity. The reason given by those who confined the 
rule as enacted was that it was felt that in order to facilitate its acceptance 
by the Bar generally, it had better at first, at least, be confined to those actions 
in which the relief was of the simpler kind. This reason, however, no longer 
exists and hence there is confidence and hope for the extension of the applica- 
tion of this beneficent provision. 


Summary judgment procedure was considered at length by the 
Wisconsin Bar Association at its annual meeting in 1926, and its 
adoption in this state was unanimously recommended.** The only 
serious question that arose before the Association at that time was 
whether it was at all necessary to have legislative action to accomp- 
lish this purpose, the view being expressed*®* that the Supreme Court 


was authorized to adopt the rule without legislative act or authoriza- 
tion. The inherent power of the Supreme Court with respect to 
rules of practice and procedure generally was fully discussed and 
considered at the 1927 meeting ;** but it was deemed wise to await 
legislative authorization. This authorization has now been given.” 
The advisory committee on pleading, practice, and procedure there- 
fore believes that the time has arrived for the adoption of summary 
judgment procedure in Wisconsin. 





%16 Wis. B. A. Rep. 257-258. 

Ibid. 258. 

517 Wis. B. A. Rep. 217 and 234. At 241 the Wisconsin cases dealing with the 
subject are collected and discussed. 

Supra note 1. 
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“YELLOW DOG” CONTRACTS 


Epwin E. Wirre* 


The term, “yellow dog contract”, coined about ten years ago, 
has come into general use only within the last year and lacks pre- 
cise definition. Most commonly, it is applied to written promises in 
which a workman as a condition of employment obligates himself 
not to join a labor union. The term is also applied to other in- 
dividual employment contracts, particularly agreements not to go 
on strike, or not to do anything which will interfere with the em- 
ployer’s conduct of a non-union or open shop. Some of these con- 
tracts run for a definite number of years, some for the term of the 
employment, and others for an indefinite period. The employers, 
on their part, usually make no promises other than employment, and 
reserve the right of discharge at any time. 

A few individual non-union agreements were in use in the late 
eighties, when they were called “iron clad” contracts; but not until 
the decision of the United States Supreme Court in 1917 in Hitch- 
man Coal & Coke Co. v. Mitchell,’ did they assume much import- 
ance. Since then, their use has extended to many industries, 
although complete information regarding their present extent is lack- 
ing. The first nation-wide field study covering this point, made in 
1929 by Dr. E. R. Burton for a committee of the National Civic Fed- 
eration, unfortunately has not yet been published.? A recent estimate 
from labor sources gives 1,125,000 workingmen as the number now 
employed under yellow dog contracts. This probably includes em- 
ployes in many shops operated on a non-union basis without formal 
contracts, and perhaps also, establishments which at one time had 
such contracts but have discontinued them. There seem to be many 
concerns which during the period of widespread labor troubles follow- 
ing the World War got their employes to sign individual non-union 
agreements, but no longer consider them necessary. Most establish- 
ments using such contracts are comparatively small concerns, few, if 
any, nationally known corporations being included among them; the 
great majority, moreover, are confined to a few industries. Their 
use is extremely widespread in the non-union coal fields of the east- 
ern and southern states and is quite extensive also in the boot and 





*Chief, Wisconsin Legislative Reference Library. 

1245 U. S. 229, 38 Sup. Ct. 65 (1917). 

This study, which the author has been privileged to examine in unfinished 
form, is by far the most thorough that has ever been made of this subject; and it 
is to be hoped that it will soon be made available to the general public. 
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shoe factories of New England and the full-fashioned hosiery indus- 
try. Following the railroad shop crafts strike in 1922, several large 
railroads instituted individual non-union agreements and discontinued 
them later, but such contracts are still used by some of the large street 
car systems. In other industries, there are only scattered examples ; 
but more than half of all national unions have had some experience 
with the “yellow dog”, and there are instances of its use in all parts of 
the country. There are probably more concerns using non-union 
agreements and more workmen affected by them now than ever 
before. 

The value of yellow dog contracts lies not in enforcement 
against the workmen who sign them, but in injunctions against at- 
tempts of unions to organize these employes or to induce them to 
join in strikes. No case is known of an employer’s suit against a 
workman violating a non-union agreement. Unlike most contracts, 
these are for practical purposes unenforcible against the signers; and 
it is solely as a restraint upon a third party, the union, that they have 
any significance. While the signers may with impunity disregard 
their promises, injunctions can be procured to keep out the union. 

This possibility dates from the Hitchman Coal & Coke Co. 
decision, the case around which all discussions of the legal aspects 
of yellow dog contracts must center. The Hitchman case was an 
action begun in 1907 by a non-union coal operator of West Virginia 
to enjoin the United Mine Workers from attempting to organize 
his employes.* Originally, this plaintiff relied principally on the 
theory that the United Mine Workers constituted an unlawful com- 
bination in restraint of trade, and this was the view adopted by the 
trial judge in allowing a most sweeping injunction. This was set 
aside by the Circuit Court of Appeals, which held the United Mine 
Workers to be a lawful organization but remanded the case for 
further proceedings to determine the propriety of an injunction based 
not on the concept that the union was unlawful but that some of its 
acts might be illegal. Thereafter, the individual non-union agree- 
ments of the plaintiff's employes were stressed and the illegality of 
the conduct of the union was seen in its interference with contrac- 
tual relationships. When this suit was begun, the plaintiff had no 
written contracts with its employes, but some months later it in- 
stituted individual agreements in which the employes promised not 
to join the United Mine Workers during the period of employment. 





*The decisions of the district and circuit court of appeals in this case are re- 
ported in 172 Fed. 963 (1909), 176 Fed. 549 (1910), 202 Fed. 512 (1912), and 214 
Fed. 685 (1914). 
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The union sought in its organizing campaign to overcome the ob- 
jection that it was seeking to procure a breach of these contracts, by 
getting the plaintiff’s employes to agree that they would join the 
union whenever it wished them to do so, instead of joining im- 
mediately. The court, however, regarded this as a subterfuge and 
allowed an injunction against all attempts to organize the employes 
while employed under non-union contracts. 

The court’s conclusion that the conduct of the union was il- 
legal rested principally upon two prior doctrines: (1) that an em- 
ployer may discriminate against workmen for union membership, 
and (2) that it is tortious for an outsider to persuade a party to a 
contract to breach the same. From these doctrines, the issuance of 
injunctions to prohibit unions from attempting to organize work- 
men employed under non-union agreements could logically be de- 
rived; but neither, as developed prior to the Hitchman case, had 
been carried so far, and until this step was taken yellow dog contracts 
had little significance. 

The Adair and Coppage decisions of the United States Supreme 
Court,‘ as well as about a dozen state supreme court decisions to the 
same effect, had established that it cannot be made a criminal offense 
for employers either to discriminate against workmen belonging to 
labor unions or to require their employes to sign promises that they 
would not join unions. Under these decisions, employers could re- 
quire their employes to sign yellow dog contracts, but these had 
moral force only, inasmuch as they were for practical purposes un- 
enforcible against the workmen who signed them. It had not yet 
been held that unions might be enjoined, on the strength of such 
contracts, from organizing these employes. 

The doctrine that an action lies against an outsider who induces 
a breach of contract was well established by this time.’ While re- 
garded originally as related to contracts of personal service only, it 
had in a number of American cases been held to apply to ordinary 
employment contracts, including those terminable at will. Before 
the Hitchman case, however, with one exception,® it had never been 
applied to individual non-union agreements. In the Hitchman case, 
this extension was made, and thereby the “yellow dog” became a 
powerful ally to anti-union employers in fighting unions. Previous- 





*Adair v. U. S., 208 U. S. 161, 28 Sup. Ct. 277 (1908); Coppage v. Kansas, 236 
U. S. 1, 35 Sup. Ct. 240 (1915). 

‘Good discussions of this doctrine and its history occur in Sayre, Inducing 
Breach of Contract, (1923) 36 Harv. L. Rev. 663-703, and Carpenter, Interference 
with Contract Relations, (1928) 41 Harv. L. Rev. 728. 

*Flaccus v. Smith, 199 Pa. 128, 48 Atl. 894 (1901). 
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ly, such agreements, while lawful, had been but little used and were 
enforcible only through the employer’s right to discharge workmen 
who joined unions. In fact, they seem to have been thought of not 
as contracts at all, but as a condition of employment, which the em- 
ployer might insist on but could not get the courts to aid him in 
maintaining. Now, agreements of this kind could be used by em- 
ployers to secure injunctions prohibiting unions from attempting 
to organize their employes or inducing them to join in strikes. With 
this development, yellow dog contracts became valuable to anti- 
union employers and came into their present widespread use. 

In the last thirteen years such contracts have come before the 
courts frequently—invariably in cases of injunctions sought against 
unions as interfering third parties, never in suits against the work- 
men who signed these agreements. There have been at least sixty 
cases of this sort,” several of which reached state supreme courts 
and federal circuit courts of appeals. The only pronouncement of 
the United States Supreme Court on the law of yellow dog con- 
tracts remains the Hitchman case, not counting a brief reference to 
this decision in the American Steel Foundries case,® to the effect 
that it should not be construed as prohibiting all efforts to persuade 
non-union employes to join labor unions. 


In the yellow dog contract cases since the Hitchman decision, 
two opposing tendencies are apparent: the one giving it broad appli- 
cation; the other, without expressing dissent, confining it within 





TBesides the cases cited in notes 9 to 15, infra, the following cases reported in 
official reports or in Law anv Lapor have involved yellow dog contracts: Third 
Ave. R. Co. v. Shea, 179 N. Y. S. 43 (1919); Nat. Equipment Co. v. Donovan, Hamp- 
den Co., Mass., 1 Law anp Lapor 151 (1919); Cambridge Gaslight Co. v. Gilligan, 2 
Law Anp Lapor 241 (Mass. 1920); Plant v. Gould, Suffolk Co., Mass., 2 Law anp La- 
Bor 276 (1920); Nashville R. & L. Co. v. Lawson, 144 Tenn. 78, 229 S. W. 741 
(1921); Springfield Fdy. Co. v. Campbell, Hampden Co. Mass., 3 Law anp Lasor 
259 (1921); Boldt Const. Co. v. United Brotherhood, Cuyahoga Co. Ohio, 3 Law anp 
Lapor 227 (1921); United Shoe Machinery Co. v. Fitzgerald, 237 Mass. 537, 130 N. 
E. 86 (1921); Piermont v. Schlesinger, 188 N. Y. S. 35 (1921); Algonquin Coal Co. 
v. Lewis, 3 Law anv Lapor 255 (W. Va. 1921); AlgomaC. & C. Co. v. Lewis, Mc- 
Dowell Co. W. Va., 3 Law anp Lapor 257 (1921); McMichael v. Atlanta Envelope Co., 
151 Ga. 776, 108 S. E. 226 (1921); Currier v. Int. Molders Union, 93 N. J. Eq. 61, 115 
Atl. 66 (1921); Rice, etc., Co. v. Willard, 242 Mass. 566, 136 N. E. 629 (1922); 
Moore Drop Forging Co. v. McCarthy, 243 Mass. 554, 137 N. E. 919 (1922); Mont- 
gomery v. Pac. El. Ry. Co., 293 Fed. 680 (1923); Trade Press Pub. Co. v. Mil. 
Typo. Union, 180 Wis. 449, 193 N. W. 507 (1923); Altizer v. U. M. W. of A., and 
Anderson Coal Co. v. U. M. W. of A., Logan Co., W. Va., 5 Law anp LasBor 123 
(1923); Vail Ballou Press v. Casey, 212 N. Y. S. 113 (1925); Kilby Mfg. Co. v. 
Local 218, 5 Law anv Lasor 93 (1925); U. S. v. Armstrong, 18 F(2nd) 371 (1927); 
U. S. Gypsum Co. v. Heslop, 39 F(2nd) 228 (1930). 

In addition to these cases, the author has information regarding twenty un- 
reported cases in which injunctions were premised upon yellow dog contracts, 
and there are doubtless many more such cases. 

*American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 184, 
211, 42 Sup. Ct. 72, 79 (1921). 
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restricted limits. The first of these is exemplified in the larger num- 
ber of cases; but the second, by the majority of the more recent 
decisions. Included among the former are several injunctions 
prohibiting all picketing based upon yellow dog contracts entered 
into with strike breakers during strikes, where no non-union agree- 
ments were in use before the strike.? In two unreported Ohio cases,?° 
injunctions were allowed which prohibited all social intercourse 
between union members and employes bound by yellow dog con- 
tracts. In another case," the Georgia Supreme Court allowed an 
injunction against efforts at union organization where the employer 
had posted a notice that the shop would be operated strictly non- 
union, the court holding that this constituted a part of the contract 
with each employe, although he signed nothing. 


In contrast with these are decisions of the Ohio Supreme 
Court, the U. S. Circuit Court of Appeals of the Sixth Circuit, and 
the New York courts. The Ohio Supreme Court in 1923"* refused 
to issue an injunction under circumstances which seemed to have 
been very similar to those in the Hitchman case, yet without re- 
pudiating that decision. Taking its cue from the discussion of the 
Hitchman case in the unanimous opinion of the Supreme Court in 
the American Steel Foundries case, the Ohio court reasoned that 
there is nothing illegal in a union’s urging workmen who have 
signed agreements not to join a union while remaining in employ- 
ment to go on strike and join the union. Much the same conclusion 
was reached by the U. S. Circuit Court of Appeals of the Sixth 
Circuit in three cases,’* of which the most important was the Red 
Jacket case, which cost Judge John T. Parker a position on the 
Supreme Court of the United States. In that case, the Circuit Court 
of Appeals allowed a sweeping injunction against attempts to organ- 
ize employes bound by individual non-union agreements, but added 
the statement that this order should not be construed to prohibit 
efforts to get these men to join the union after the expiration of 





*Skolny v. Hillman, 187 N. Y. S. 706 (1921); Floersheimer v. Hillman, 187 N. Y. 
S. 89 (1921); Schwartz v. Hillman, 189 N. Y. S. 21 (1921); Geo. H. Ellis Co. v. 
McBride, Sussex Co. Mass., 3 Law anp Lapor 193 (1921); Borst v. Reid, Cuyahoga 
Co. Ohio, 3 Law anv Lasor 99 (1921); Altman v. Schlesinger, 198 N. Y. S. 128 
(1923). 

*®John Douglas Co. v. Metal Polishers, and Shafer v. Int. Pattern Makers Lea- 
gue, 2 Law anp Lapor 188 (1920). 

“Callan v. Exposition Cotton Mills, 149 Ga. 119, 99 S. E. 300 (1919). 

“La France El. Const. & Supply Co. v. Int. Bro. Electrical Workers, 108 Ohio 
St. 61, 140 N. E. 899 (1923). 

BGasaway v. Borderland Coal Corp., 278 Fed. 56 (1921); Bittner v. W. Va.- 
Pittsburgh Coal Co., 15 F(2nd) 652 (1926); Int. Organization, U. M. W. of A. v. 
Red Jacket Cons. C. & C. Co., 18 F(2nd) 839 (1927). 
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their contracts. Under these decisions, yellow dog contracts cannot 
be used effectively to combat strikes, although they can be employed 
to check organizing campaigns. 

The New York courts, from an entirely different approach, have 
completely destroyed the value of yellow dog contracts to non-union 
employers. The Court of Appeals in two cases'* refused injunctions 
sought against organizing activities of unions on the strength of 
written non-union agreements, on the ground that these promises 
did not constitute enforcible contracts. Although having substan- 
tially the same provisions as the yellow dog “contracts” which have 
figured in other cases, they were in these cases held to be a mere 
understanding, lacking the essential element of contracts, consider- 
ation. Much the same conclusion was reached in a third case,}® 
which in intrinsic importance and in degree of preparation is the 
most outstanding yellow dog contract case ever to have come up, 
although it was not carried beyond the trial court. This was an 
action brought by the Interborough Rapid Transit Co. against the 
American Federation of Labor and all its affiliated unions to restrain 
them from interfering with “contracts”, running for two years, 
requiring the complainants’ employes not to join any labor union. 
These contracts were artfully drawn, obligating on their face the 
employer as well as the employes. Upon proof that the employer’s 
promises did not afford the employes any real protection, and opin- 
ions from many of the leading students of labor problems of the 
country condemning yellow dog contracts as anti-social, the court 
found that no valid contract existed; and that, hence, no action lay 
against the unions for seeking to persuade employes to join them. 
Because they do not expressly dissent from the Hitchman case, it 
can be argued that these New York decisions still leave open the 
possibility that contracts may hereafter be drawn which will meet 
the tests of mutuality and consideration. As concerns the present 
forms of such “contracts”, however, it seems to be settled in New 
York that they are to be regarded merely as a condition of employ- 
ment, which the employer may lawfully insist upon but cannot en- 
force by any legal process. 

Elsewhere, the status of yellow dog contracts is less satisfactory 





“Exchange Bakery & Restaurant v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927); 
Interborough Rapid Transit Co. v. Lavin, 247 N. Y. 65, 159 N. E. 863 (1928). An 
excellent discussion of these New York cases and others is given by Carey and 
Oliphant, The Present Status of the Hitchman Case (1929) 29 Cor. L. Rev. 441. 

*Interborough Rapid Transit Co. v. Gren, 227 N. Y. S. 258 (1928). The defen- 
dant’s brief in this suit, published by the Workers Education Bureau, New York 
City, is the best presentation of the case against yellow dog contracts, both in 
its legal and economic aspects, ever compiled. 
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to labor. While recent decisions indicate a critical attitude on the 
part of the courts toward the issuance of injunctions premised upon 
yellow dog contracts, the Hitchman decision stands unrepudiated, 
and numerous injunctions issued long ago restrain unions from at- 
tempting to organize non-union employes. Ordinary labor injunc- 
tions expire with the controversy in which they were issued,’* but 
injunctions prohibiting interference with individual non-union 
agreements run as long as the complainants continue to exact such 
promises. They may long be dormant, but when unions begin or- 
ganizing campaigns, organizers and officers can be punished for 
contempt. The injunction in the Hitchman case, applied for in 1907 
and allowed in 1917, was in 1922 made the basis for contempt pro- 
ceedings against union organizers who appealed to employes of this 
company to join in the coal strike of that year; and the court on this 
occasion directed the attorney for the union to have a notice inserted 
in the United Mine Workers’ Journal that the nation-wide strike 
order did not apply to the Hitchman Coal & Coke Co.”" In several 
of the injunctions issued by federal courts in West Virginia from 
1919 to 1922 prohibiting interference with individual non-union 
agreements, hundreds of operators joined as complainants, and all 
these injunctions presumably are still in effect, with the result that 
the United Mine Workers are barred from making any attempt to 
organize the coal fields of that state. Many similar injunctions are in 
force elsewhere, and the fear of court intervention is often sufficient 
to exclude the union where an employer has exacted non-union prom- 
ises, without any restraining order. Nor has labor been much 
benefited by the decisions to the effect that unions may persuade 
workmen bound by non-union agreements to join them after ter- 
minating their employment. While this leaves the door open to 
persuading such workmen to join in strikes, much organization work 
must manifestly precede strikes if they are to have any chance of 
success, and no effective organization work can be carried on where 
the workmen must leave the employ as soon as they join the union. 
Nothing short of the refusal of all injunctions on the strength of 
yellow dog contracts satisfies labor. 

Beyond question, such contracts today materially handicap the 
labor unions and constitute a much greater menace for the future. 
As long as courts issue injunctions prohibiting unions from attempt- 





%See Tosh v. West Ky. Coal Co., 252 Fed. 44 (1918). 

“For this 1922 proceeding under the Hitchman Coal & Coke Co. injunction, see 
the Hearings on Conditions in the Coal Fields of Pa., W. Va., and Ohio conducted 
in 1928 by a subcommittee of the committee on interstate commerce of the U. S. 
Senate, pp. 2122-2133. 
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ing to organize employes who have made anti-union promises, it is 
within the power of the employers to destroy the labor organizations 
as we now know them. Nothing like this is likely to occur in the 
near future; but the possibility, stressed by Senator Wagner in the 
debate on the confirmation of Judge Parker,’* that yellow dog con- 
tracts will drive the unions into a secret form of organization, with 
revolutionary purposes, is by no means fanciful. 

Yet the intensity of labor’s opposition arises less from the fact 
that yellow dog contracts handicap the unions than from a feeling 
that the courts are not neutral. The yellow dog contract judge is 
hated more cordially than the employer who exacts non-union pro- 
mises from his employes. A generation ago, labor interested itself 
in the enactment of the laws prohibiting discrimination against 
workmen for union membership, but it has long since become recon- 
ciled to the decisions holding such laws to be unconstitutional. It 
concedes the employers’ right to discriminate against union members, 
and even to exact promises from their employes not to join a union. 
While it is free to counter such anti-union policies by its own organi- 
zing campaigns, it does not complain, but it regards as unfair a court 
order which forbids its fighting back. The injunction to enforce 
yellow dog contracts, rather than these contracts themselves, has 
embittered labor. To labor, this seems an alignment of government 
with the anti-union employers. 

Organized labor regards relief from injunctions prohibiting in- 
terference with yellow dog contracts as a matter of vital importance 
and is bending every effort to this end. For its attainment, it secured 
the defeat of the appointment of Judge Parker to the United States 
Supreme Court and has sponsored bills both in state legislatures 
and in Congress to make such contracts unenforcible. 

The standard anti-yellow dog contract bill was drafted by 
Professor Herman Oliphant and first introduced in Ohio in 1925.1® 
This bill declares all contracts of employment in which the employe 
promises either that he will not join a union or that he will quit the 
employment upon joining, to be void as against public policy, and 
further that such agreements shall not afford any basis for the grant- 
ing of legal or equitable relief by any court. To date, it has been 





The principal speeches against Judge Parker have been reprinted by the Ameri- 
can Federation of Labor under the title, Yellow Dog Contracts, Menace to American 
Liberties, and collectively constitute a strong presentation of the case against 
yellow dog contracts. 

”For the complete text and a discussion of this bill, see the articles by Corne- 
lius Cochrane, Attacking the “‘Yellow Dog” in Labor Contracts (1925) 15 Am. 
Las. Lec. Rev. 151, and Labor’s Campaign against “Yellow Dog” Contracts Makes 
Notable Gains (1927) 17 id. 142. 
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enacted into law only in Wisconsin,” which in 1929 passed this 
measure with an added clause declaring contracts in which farmers 
promise not to join a cooperative association also to be unenforcible. 
It is labor’s program to press this bill in all states, and in Congress 
its provisions have been incorporated in the anti-injunction bill which 
minority members of the Committee on the Judiciary recommended 
for adoption late in the first session of the present Congress.”* 

Whether this method of reaching yellow dog contracts will 
stand the test of constitutionality remains to be determined. The 
Massachusetts Supreme Court answered this question in the negative 
in an advisory opinion given the legislature of 1930, and the same 
conclusion was reached by the majority of the Senate Committee on 
the Judiciary in reporting adversely upon the federal anti-injunction 
bill.2* Five members, one of whom was Senator Borah, however, 
regarded the bill as constitutional. The Wisconsin law has not been 
passed upon, but a case involving its constitutionality is now pending 
in the Circuit Court for Milwaukee County.** 

The argument that the proposed legislation is unconstitutional 
is based mainly upon the Hitchman decision and the long list of cases 
in which laws penalizing employers for discharging or refusing to 
employ workmen because of union membership have been held un- 
constitutional. Since anti-union contracts are lawful, it is urged, 
employers cannot be denied relief against outsiders who interfere 
with these contracts. 

The strongest case on the other side is that advanced by the 
New York courts, that yellow dog contracts are nothing more than 
a condition of employment—a mere understanding, as distinguished 
from an enforcible contract. This does not require repudiation of 
the Coppage case or any other decision holding anti-discrimination 
laws to be unconstitutional. It leaves undisturbed the doctrine that 
an action lies against a third party who induces a breach of contract. 
It offers an avenue for the courts to skirt the Hitchman case, without 
dissent. This is, moreover, a sound position. For practical purposes, 
a yellow dog contract is not enforcible, either specifically or through 
an action for damages, against the person who signs it. This being 
true, why should such a non-union promise be treated as an enfor- 
cible contract as regards persons not parties thereto? Doing so 
confirms the unfair purpose of the “yellow dog”, which is to handi- 





Wis. Stat. (1929) §103.46. 

™Bitt S. 2497, 71st. Cong. ist. Sess. 

2QOpinion of the Justices, 171 N. E. 234 (Mass. 1930). 

Sen. Rep. No. 1060, 7ist Cong. 1st Sess. 

*Dunn v. Rich-Vogel Shoe Co., before Circuit Judge Schinz. 
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cap the union rather than to govern the relations between the parties 
to the contract. Granting that employers have a right to run a strict- 
ly non-union shop, should they be permitted under the guise of a 
contract with their employes to control the actions of persons not 
parties to the contract? 

The weight of the decisions to date is undoubtedly against the 
constitutionality of the standard anti-yellow dog contract bill. It is 
not surprising that the Massachusetts Supreme Court, which con- 
sidered only the prior decisions, without even the benefit of briefs 
and arguments on both sides, reached the conclusion that this bill is 
unconstitutional. The fact that the New York courts, after what 
was undoubtedly the most comprehensive presentation of all aspects 
of the question, held yellow dog contracts to be unenforcible, how- 
ever, affords hope that like conclusions will be reached in other 
jurisdictions when all aspects of the question are brought to the 
attention of the courts. In this connection, it is worthy of note that 
neither in the briefs, nor in the oral argument in the Hitchman case 
were the social implications and consequences of the enforcement 
of yellow dog contracts through injunctions so much as mentioned. 
Even so, three judges dissented; and now that the purposes and re- 
sults of such “contracts” appear so clearly, it is not too much to 
expect the United States Supreme Court to take a position in accord 
with the New York doctrine. 

From a social point of view, this is most earnestly to be desired. 
Seldom if ever has anyone sought to justify yellow dog contracts. 
Within a year after the Hitchman decision, the National War Labor 
Board, headed by Ex-President Taft, condemned individual non- 
union agreements in several decisions and ordered employers not to 
exact such promises from their employes during the continuance of 
the war.”> The same position was taken by the United States Coal 
Commission, of which John Hays Hammond was chairman, in its 
report, Civil Liberties in the Coal Fields, in 1923: 

Notwithstanding the decisions of the Supreme Court of the United States 
that the so-called ‘yellow dog’ contract is legal, the commission is of the opin- 
ion that it is a source of economic irritation, and is no more justifiable than 
any form of contract which debars the individual from employment solely 
because of membership or non-membership in any organization.?® 


The condemnation by practically every authority in the country on 
labor problems is disclosed in the affidavits which they gave in the 
Interborough Rapid Transit Co. case in 1928. Even Law and Labor, 





*National War Labor Board: Dockets Nos. 19, 154, and 1049. 
Sen. Doc. No. 195, Pt. 1, 68th Cong. ist Sess., at p. 179. 
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the organ of the League for Industrial Rights, whose function it is 
to fight labor in the courts, has several times warned employers that 
they will turn public opinion against them if they insist upon indivi- 
dual non-union contracts.** 

It is only on the assumption that labor unions are socially unde- 
sirable that yellow dog contracts can be defended.** This assumption 
is contrary to numerous pronouncements both in the statutes and 
court decisions. As Chief Justice Taft so clearly developed in the 
Coronado Coal & Coke Co. case,?® labor unions have, heretofore, 
been regarded not only as lawful but as desirable and necessary, 
and have been accorded many governmental favors. To now throw 
the weight of government behind the anti-union employers in their 
efforts to destroy the unions represents a reversal of a long-estab- 
lished policy. 

The American people do not iike dictation by anyone. The 
slogans, “open shop” and “American plan”, which employers used 
in their battle against the closed shop, had a strong popular appeal ; 
but these terms become a mockery where an employer requires his 
employes to sign promises that they will not join a union and then 
procures an injunction prohibiting the union from attempts at or- 
ganization. There is nothing “open” or “American” about the 
yellow dog contract. On the contrary, it implies the absolute domi- 
nance of the employer. As the United States Coal Commission 
suggested, there is no apparent reason why, if employers can get 
the aid of the courts to keep employes from joining unions, they 
should not also be given assistance in dictating to what other organi- 
zations these employes may belong. But would anyone tolerate for 
a moment aid by the courts to employers in the enforcement against 
outsiders of promises which they may exact from their employes not 
to join the Methodist Church or the Masons, or any other religious 
or fraternal organization? 

The right to discriminate in hiring and firing against union mem- 
bers gives employers all of the powers with which they can safely 
be entrusted. They stand in no need of governmental assistance in 





“TAs illustrations, see 2 Law anv Lasor 166, 188-192 (1920). 

*8In contrast with the yellow dog contract cases in this country, the British de- 
cision, Brimelow v. Casson, [1924] 1 Ch. 302, is interesting. In that case, the 
Court of Appeal held that a union was justified in inducing chorus girls working 
under written contracts to breach the same because the wage paid by the plaintiff 
was unconscionably low. The court in this case held that labor unions as the pro- 
tectors of the working people are justified in persuading them to breach their 
contracts when these are inequitable. 

United Mine Workers v. Coronado Coal & Coke Co., 259 U. S. 344, 42 Sup Ct. 
570 (1922). 
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combatting labor unions. The weak position of the unions in the 
manufacturing industries of this country bears testimony that the 
employers are not the under-dogs in the industrial struggle. The 
right to discriminate carries with it the power to blacklist, despite all 
the laws we have against blacklisting. To give employers, plus all 
this, the right to bar unions from attempting to organize their em- 
ployes is to vest them with power approaching an economic 
dictatorship. 

The crux of the entire problem is the attitude which government 
should assume toward labor unions. It is most unneutral to put the 
power of government behind the anti-union employers in their efforts 
to destroy the unions. If after all these years in which courts and 
legislatures have been saying that the labor unions serve a useful 
purpose and should be encouraged rather than discouraged, we now 
treat them as outlaw organizations, then injunctions to prevent unions 
from carrying on organizing activities are justified. But any such 
radical change in social policy surely should emanate from the people. 
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CASE LAW 


_ACCESSION—CONDITIONAL SALES.—A note in (1930) 5 Wis. L. Rev. 490, 
on the then recent decision of Franklin v. Sterling, — R. I. —, 147 Atl. 754 
(1929), gives what seems to the present writer to be altogether too much 
weight to the general principles of the doctrine of accession, in the case of a 
dispute between the chattel mortgagee of an automobile and the conditional 
vendor of its tires. There have now been sufficient court adjudications re- 
lative to quasi-fixtures, so as to establish this as an independent subject, and 
hence remove from very close pertinency the decisions in other fields of the 
doctrine of accession. 

The term “quasi-fixtures” was suggested by the present writer in his book 
ConDITIONAL SALES, at page 325. The term is defined in note (1930) 15 
Business Law Journat 167 as follows: “All businessmen, who habitually 
sell on the installment plan, are aware of the meaning of the word ‘Fixtures’. 
They are aware that, when they sell machines or appliances, which are in- 
tended to be attached to the realty, in many states a quite different legal 
situation applies than in the case of ordinary conditional sales. 

“A somewhat analogous situation exists when articles are sold by con- 
ditional sale for attachment to other articles of personal property, rather than 
for attachment to the realty. Such goods include, for example: automobile 
tires; attachments and replacement parts for machines already in the posses- 
sion of the vendee, and owned by him or by some third party ; new underbodies 
or tops to wagons; and repairs to most any sort of goods.” 

The following principles of the law of quasi-fixtures may now be regarded 
as established : 

1. Subject to the qualification stated in the next paragraph, the unpaid 
conditional vendor of a chattel, when retaking that chattel, is entitled to any 
quasi-fixture attached thereto. Blackwood v. Auto, 133 Tenn. 515, 182 S.W. 
576, 577 (1916); Diamond v. Broadway, 158 Tenn. 258, 12 S.W. (2d) 705, 
706 (1929); Motor v. Smith, — Ark. —, 24 S.W. (2d) 974 (1930); Purnell 
v. Fooks, 32 Del. 336, 122 Atl. 901 (1923). Similarly as to a mortgaged 
chattel. Berry, AutomMopites (6th ed.) § 1806; Commins v Newton, 
10 Allen (Mass.) 518 (1865); Davy v. Mothershead, 130 Okla. 91, 265 Pac. 
626 (1928); Ex parte Ames, Fed. Cas. No. 323, (D. Mass. 1871); Hamlin 
v. Jerrard, 72 Me. 62, 73 (1881) ; Holly v. Brown, 14 Conn. 255, 266 (1841) ; 
Southworth v. Isham, 5 N. Y. Superior (3 Sandf.) 448 (1850). The 
case of Netzorg v. National, 28 Ohio C. C. 112 (1905), is squarely contra, 
and is inexcusable; it cannot be justified because of third party interest, for 
the third party acquired no interest until after the substitution of the repair- 
parts by the mortgagor; a possible explanation is the Ohio prejudice against 
mortgages of after-acquired goods. Replacement stocks of goods are some- 
what analogous to quasi-fixtures. But Michigan apparently draws the line 
between replacements and additions, applying the principles of accession to 
the former and not to the latter. Fowler v. Hoffman, 31 Mich. 214, 224 
(1875) ; Wiggins v. Snow, 89 Mich. 476, 50 N.W. 991 (1891). Unless third 
party rights are concerned, the separability or inseparability of the quasi- 
fixture should be absolutely immaterial. The present author knows of no case 
in which it has been held material in the absence of third party rights, except 
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the case of Wiggins v. Snow, supra, which may be explained by its particular 
facts. Véinall v. Hendricks, 33 Ind. App. 413, 71 N.E. 682 (1904), is not 
comparable, for in that case the additional property was not a quasi-fixture, 
i.e., was not attached. 

2. But, at least unless inseparably affixed to the main chattel, the title 
of a third party to the quasi-fixture will be respected if such title arose prior 
to the date when the conditional vendee or mortgagor of the main chattel took 
possession of the quasi-fixture. Clarke v. Johnson, 43 Nev. 359, 187 Pac. 510, 
513 (1920). The same priority is conceded to the conditional vendor of a 
quasi-fixture. Jn re Atlanta, 160 Fed. 519, 525 (1907); Bousquet v. Mack, 
— Mass. —, 168 N.E. 800 (1929) ; Clark v. Wells, 45 Vt. 4 (1872) ; Franklin 
v. Sterling, supra; Motor v. Smith, supra; Pratt v. Scandinavian, 103 Wash. 
134, 174 Pac. 462 (1918); D. Q. v. Securities, — Cal. —, 292 Pac. — (1930). 
Snyder v. Aker, 236 N. Y. Supp. (1929); K. C. v. Way, — Okla. —, 287 
Pac. 993 (1930). Or to the purchase money chattel-mortgagee of a quasi- 
fixture. Hallman v. Dothan, 17 Ala. App. 152, 82 So. 642 (1919). Or 
apparently even to a mere user of a mortgaged chattel, who has attached 
his own quasi-fixture thereto. Alley v. Adams, 44 Ala. 609 (1870). The 
case of Twin v. Rouzer, 197 N.C. 371, 148 S.E. 461 (1929), is not contra, for 
there the conditional vendor of the quasi-fixture waived his retained title by 
accepting a chattel mortgage of the whole car, which mortgage of course 
ranked subsequent to the conditional sale of the car. Blackwood v. Auto, 
supra at 519, 182 S.W. at 577, expressly recognizes that the existence of 
third party rights is what makes the difference between cases 1 and 2. In 
D.Q. v. Securities, supra, an attempt was made by the conditional vendor of 
the main chattel to apply one of the principles frequently applied in the case 
of ordinary fixtures, namely, that the conditional vendor of the quasi-fixture 
as he knew of the existence of the conditional sale of the main chattel when 
he sold the quasi-fixture to the conditional vendee, was thereby estopped to 
deny that the quasi-fixture had become an inseparable part of the main 
chattel; but the court dismissed this contention, holding that none of the 
elements of estoppel was present. 

3. The priority of the vendor of the quasi-fixture holds true, even if his 
contract is not properly recorded. Pratt v. Scandinavian, supra; Snyder v. 
Aker, supra; K.C. v. Way, supra. Or has some other infirmity. Jn re At- 
lanta, supra. 

4. Apparently the presence of an “accession clause” (see Hoar, Conoi- 
TIONAL SALES, form No. 1) in the original contract of conditional sale of the 
main chattel, strengthens the vendor’s standing in case 1. Twin v. Rougzer, 
supra; Pratt v. Scandinavian, supra. But weakens it in case 2. Clarke v. 
Johnson, supra. 

5. The fact that the quasi-fixture is not readily removable from the 
main chattel may upset the conclusions in case 2 above. In re Atlanta, supra, 
semble; Clark v. Wells, supra, semble; (1924) 22 Micu. L. Rev. 599; (1916) 
25 Yate L. J. 593. But it certainly can have no possible bearing in case 1. 
The distinction between cases 1 and 2, in this connection, is expressly recog- 
nized in Blackwood v. Auto, supra. It is also recognized, although not agreed 
to, in (1930) 5 Wis. L. Rev. 491. Apparently it is overlooked by (1924) 22 
Mica. L. Rev. 599, and (1916) 25 Yate L. J. 593, in their criticism of the 
Blackwood Case. 
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6. The conditional vendor of a quasi-fixture may retake it from his 
conditional vendee, even if inseparably affixed to the main chattel, unless some 
third party with title to the main chattel objects. Although the writer is not 
aware of any decisions to this effect, it follows a fortiori upon case 2. 

7. If the quasi-fixture constitutes a replacement part, which passes to 
the vendor of the main chattel under case 1, the vendor, by taking the replace- 
ment part, relinquishes his retained title to the part replaced. Purnell v. Fooks, 
supra. See also the unreported case discussed in 15 Busrness L. J., supra. 

8. Conversely, under case 2 or 6 the conditional vendor of the replacement 
part acquires no title to the part replaced. Franklin v. Sterling, supra. 

Rocer SHERMAN Hoar.* 


[*Attorney, Milwaukee, Wis.; author of ConpITIONAL SALEs.] 


CARRIERS—DIFFERENCE BETWEEN PRIVATE AND COMMON CARRIAGE IN RE- 
SPECT TO Motor TRANSPORTATION OF Goops.—In Jones v. Ferguson, — Ark. —, 
27 S. W. (2d) 96 (1930), defendant, who had been denied a license to operate 
as a common carrier and was now employed to haul freight at regular 
schedule rates exclusively for ten citizens, was held to be a private carrier. 
The courts recognize that several elements determine the character of private 
as distinguished from common carriers. “There are numerous acts which tend 
to establish common carriage; that all of them must exist in a particular case 
in order to establish common as distinguished from private carriage, is not 
the law.” Re Fay Elliot, 1929D P. U. R. 485, 493 (Colo. 1929). “Whether 
a person is or is not a common carrier is to be determined from the facts 
bearing upon the nature of the calling, the basis upon which he contracts, and 
whether he holds himself out to the public as a carrier in such manner as to 
render himself liable to action if he should refuse to carry for anyone who 
wished to employ him.” Campbell v. A. B. C. Storage and Van Co., 187 Mo. 
App. 565, 571, 174 S. W. 140, 141 (1915). 

“The main criterion as to whether he [the carrier] is the latter [common] 
depends upon whether he holds himself out as ready to serve everyone of the 
public alike to the limit of his capacity, and within the sphere of business 
carried on by him.” Weaver v. Public Service Comm., 40 Wyo. 462, 470, 
278 Pac. 542, 544 (1929), where plaintiff failed to establish such holding 
out and the court would not assume that private contracts for transportation 
were merely for subterfuge and pretense. Lack of such holding out is a 
ground for the status of private carrier in Michigan Comm. v. Duke, 266 
U. S. 570, 45 Sup. Ct. 191 (1924); Film Transport Co. v. Mich. Public 
Utilities Comm., 17 F. (2d) 857 (E. D., Mich. 1927) ; Gerhard and Hey, Inc., 
v. Cattaraugus Tanning Co., 241 N. Y. 413, 150 N.E. 500 (1926); Public 
Utilities Comm. v. Haines, 34 Ohio App. 416, 171 N. E. 255 (1929); Hissem 
v. Guran and Meyers, 112 Ohio St. 59, 146 N. E. 808 (1925) ; Motor Freight, 
Inc. v. Public Utilities Commission, 120 Ohio St. 1, 165 N. E. 355 (1929) 
(holding out as “haulage contractors” but not to all the public); Jones v. 
Ferguson, supra. The holding out may be through advertising, Craig v. Public 
Utilities Comm., 115 Ohio St. 512, 154 N. E. 795 (1926); Bruner v. Public 
Utilities Comm., 34 Ohio App. 198, 170 N. E. 184 (1929); by openly 
soliciting business, Independent Truck Co. v. Wright, 151 Wash. 372, 275 Pac. 
726 (1929) ; by distributing cards, Breuer v. Public Utilities Comm., 118 Ohio 
St. 95, 160 N. E. 623 (1928); or indirectly, as in Stoner v. Underseth, 85 
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Mont. 11, 277 Pac. 437 (1929), “by a series of acts, by his known habitual 
continuance in the line of business,” and as in Erb v. Public Service Comm., 
93 Pa. Sup. Ct. 421 (1928), where evidence of rapid growth of defendant’s 
business and an increase in his equipment was held to warrant the con- 
clusion of indirect holding out. The holding out must be to the public gener- 
ally within a particular territory or over a particular route, Ney v. Haun, 131 
Va. 557, 109 S. E. 438 (1921) (transfer man licensed as a common carrier in 
a certain city was held to operate as a private carrier when transporting by 
contract between two other cities). But cf. York Motor Express Co. v. Public 
Service Comm., 96 Pa. Sup. Ct. 174 (1929). 

Operation under private contract was a defense in Jones v. Ferguson, 
supra, where defendant served ten citizens exclusively. From a comparison 
with other decisions in which private contracts were an element establishing 
private carriage, the important factor would seem to be not the number of con- 
tractors but the degree to which defendant by contract fills the carriage needs 
of the territory he serves. In Mich. Comm. v. Duke, supra, (three contracts) 
the court says: “The public is not dependent on him or the use of his property 
for service, and has no right to call on him for transportation.” Cf. Hissem 
v. Guran, supra, (one contract with members of the Summit County Milk 
Producers Association); Film Transport Co. v. Mich Comm., supra, (150 
contracts). “One hauling for a sufficiently large portion of the public can- 
not, by the simple expedient of having his customers sign a uniform written 
contract, convert himself into a private carrier,” Re Fay Elliot, supra. 

In Frost Trucking Co. v. R. R. Comm., 271 U. S. 583, 600, 46 Sup. Ct. 
605, 609 (1926) the court said: “We are not to be understood as challenging 
the power of the state, or of the railroad commission under the present 
statute, whenever it shall appear that a carrier, posing as a private carrier, 
is in substance and reality a common carrier, to so declare and regulate his or 
its operations accordingly.” Davis v. People ex rel. Public Utilties Comm., 
79 Colo. 642, 247 Pac. 801 (1926); Haynes v. Mac Farlane, 207 Cal. 529, 279 
Pac. 436 (1929) (defendant ordered to desist from operating as a common 
carrier without certificate, entered into contracts with seven former customers 
and was held to be a common carrier). 

“If the carrier, however, does not deal with the public indiscriminately as 
a matter of routine, but in effect makes an individual bargain in each case, 
this course of business shows that the service is upon a private basis.” Camp- 
bell v. A. B. C. Storage and Van Co., supra. The criterion of an individual 
bargain in the case of passenger service is whether the vehicle is furnished 
from a central garage on orders or whether the taxicab is hailed at the curb. 
The former service is private, and the latter common carriage. Terminal 
Taxi-Cab Co. v. Kutz, 241 U. S. 252, 36 Sup. Ct. 583 (1916). After quoting 
from that case, the court said in Sanger v. Lukens, 26 F. (2d) 855 (C.C.A. 
9th, 1928) in deciding upon the carriage of goods: “In the light of this dis- 
tinction [making contract at the office or at the curb], we cannot say that 
under any reasonable construction of the pleading it necessarily appears that 
plaintiff is a common carrier.” 

This distinction has never before been applied to the transportation of 
goods by any of the higher courts. It was said in Hastings Express Co. v. 
Chicago, 135 Ill. App. 268 (1907) (carriage by wagon), “The status of com- 
mon carrier of one in the business of carting is not altered by the circumstance 
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that none of his vans stand in any of the public express stands.” Carried 
over from the days of livery stables, the distinction seems to have no logical 
basis. 

The character of private carrier is not necessarily imposed by restrictions 
on the kind of goods or on the class of persons for whom carrying is done. 
City Fuel Co. v. Torreyson, 145 Ark. 399, 224 S. W. 727 (1920), Public Serw- 
ice Comm. v. Western Md. Dairy, Inc., 150 Md. 641, 135 Atl. 136 (1926). 

Occasional refusal to carry goods will not necessarily change a carrier’s 
status to private, but may subject him to an action for failing in his duty as a 
private carrier. Stoner v. Underseth, supra. 

Since the status of a carrier is so largely a question of fact, the nature 
of his business must be carefully considered. “In order to constitute one a 
common carrier, he must be engaged in a business which necessarily involves 
a public interest.” Gerhard and Hey, Inc., v. Cattaraugus Tanning Co., supra. 
If the carrying is done by way of accommcdation only, for a friend or 
acquaintance, the carrier is private. He is public where the carrying is “not 
an isolated transaction for the accommodation of the individual, but generally 
done as a means of livelihood.” Stoner v. Underseth, supra (where carrying 
was in addition to certain “major activities”) ; Craig v. Public Utilities Comm., 
supra (carrier hauling 40 per cent for himself) ; State ex rel. Dept. of Public 
Works v. Higgins, 283 Pac. 1074 (Wash. 1930) (where incidental hauling was 
held “appreciable.”) Nor may the carrier indulge in “casual hauling” or 
“errands” as a subterfuge after a license to operate as common carrier has 
been denied. Michigan Public Utilities Comm. v. Krol, 245 Mich. 297, 222 
N. W. 718 (1929). The question of good faith is controlling. See Stoner v. 
Underseth, supra. 

This discussion of motor vehicle transportation of goods has not included 
carriage by air, because this has been primarily a means of passenger and 
mail transportation. In North American Accident Insurance Co. v. Pitts, 
213 Ala. 102, 104 So. 21 (1925), a passenger carriage case, the court said: 
“Rules governing the business of a common carrier by airship or flying 
machine may be readily assimilated to those applying to other common carriers.” 

ADRIANA ORLEBEKE 


CoNTRACTS—REMEDIES FOR FRAUDULENT INDUCEMENT DISCOVERED AFTER 
PartIAL PERFORMANCE—WaAIVER.—In West v. Walker, — Minn. —, 231 N. 
W. 826 (1930), plaintiff had contracted to purchase real estate of the de- 
fendant. By the terms of the contract, payment was to be made 
in monthly installments, the vendee was to have possession of the 
premises during the period of payment, and the vendor was _ to 
have the right of terminating the contract and retaining the payments there- 
tofore made on the vendee’s default in his performance. The vendee made his 
stipulated payments for two and a half years, and during that period, dis- 
covered the fraudulent character of the vendor’s representations which had 
induced him to enter the contract, yet continued his performance after such 
discovery. Subsequently, the vendee defaulted in his payments, and the vendor, 
pursuant to the terms of the contract and the method provided by statute in that 
state, terminated the contract, retaining all payments theretofore made. The 
vendee then brought a tort action, claiming damages for the fraud practiced 
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upon him. On appeal from a judgment on the pleadings for the defendant in 
the lower court, the appellate court, relying on its decision in Olson v. Northern 
Pacific Railway Co., 126 Minn. 229, 148 N. W. 67 (1914), L.R.A. 1915F 962, 
held that a vendee in an executory contract for the conveyance of land could 
not recover damages in an action for fraud and deceit where it was shown 
that the vendee had defaulted in making the required payments under the 
contract and the fraudulent vendor had terminated the contract by statutory 
notice. The reasoning of the court consisted in the propositions that the vendee’s 
claim in tort depended upon the continued existence of the contract, and, that 
the contract being cancelled, “there was no basis on which to compute 
damages.” A vigorous dissent, both in the Olson case and in the principal 
case, points out the fallacy of the court in ignoring the distinction between an 
action for deceit and an action on the contract induced by deceit, between the 
statutory cancellation of the contract and rescission and restitution thereunder, 
and in confusing the measure of damages applicable. For a discussion of this 
point of view, see Note (1925) 9 Mrwnn. L. Rev. 143. 

Presupposing that a case of fraud has been established, the contract in- 
duced by such fraud is not on that account void; it is only voidable. 1 Pace, 
Contracts (2 ed. 1920) § 339 et seg. Where, as in the principal case, 
the contract is partially performed before the fraud is discovered by the de- 
frauded party, courts have generally held that such defrauded party has an 
election to pursue one of several remedies. He may continue his performance, 
affirming the transaction, and sue in tort for the damages he has sustained as 
a result of the fraud, Martinson v. Hamil, 132 Okla. 70, 269 Pac. 255 (1928) ; 
he may, in proper cases, tender the benefits he has received under the contract, 
rescind the contract, and recover what he has parted with thereunder in an 
action at law; Kruse v. Bush, 85 Ore. 394, 167 Pac. 308 (1917); or, in proper 
cases, he may obtain a formal decree of rescission or cancellation in equity. 
Davis v. William Rosenzweig Realty Operating Co., 192 N. Y. 128, 84 N.E. 
943 (1908), 20 L.R.A. (N.S.) 175 (1909). 

If, on discovering the fraud, the defrauded party elects to rescind the 
contract, he may recover in an action for money had and received, what he has 
parted with under it, but he cannot recover damages for the fraud. Merry 
Realty Co. v. Shamokin etc. Real Estate Co., 230 N.Y. 316, 130 N.E. 306 
(1921) ; Knudson v. George, 157 Wis. 520, 147 N.W. 1003 (1914). But see 
Laubengayer v. Rohde, 167 Mich. 605, 133 N.W. 535 (1911). The latter rule, 
as applied to a rescission, is based not alone upon the principle that the party has 
elected his remedy, but also on the fact that he has sustained no damage. Some 
authorities even go so far as to hold that notwithstanding plaintiff has dis- 
affirmed the contract, he may recover in an action for deceit the damages 
sustained by him. Fields v. Brown, 160 N.C. 295, 76 S.E. 8 (1912); Lauben- 
gayer v. Rohde, supra. On the other hand, while affirmation of the contract 
after discovery of the fraud and while the contract is still executory, bars a 
subsequent rescission, on principle, it should not bar a subsequent action to 
recover damages for the fraud, either because the contract has been terminated, 
as in the principal case, (See Note, Minn. L. ReEv., supra), or on the theory 
of condonation or waiver. Van Natta v. Snyder, 98 Kan. 102, 157 Pac. 432 
(1916), L.R.A. 1918A, 102. It is to be noted, in this connection, that although 
the decision in the principal case omits any reference to a waiver of the action 
for fraud, some authorities, in similar fact situations, have treated the affir- 
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mation of the contract with full knowledge of the fraud and all material 
facts, as a waiver of the right of action for damages. Ponder v. Altura Farms 
Co., 57 Col. 519, 143 Pac. 570 (1914) ; Van Scheipe v. Ulberg, 232 Mich. 699, 
206 N.W. 323 (1925) ; Hall v. Grays, 133 Misc. 14, 231 N.Y.Supp. 335 (1928). 
Reasons given for this rule are that in such cases the fraud is really consum- 
mated and the damages incurred by such performance, and that to permit a 
recovery thereafter would virtually be to allow a recovery for self-inflicted 
injuries, and to permit the complaining party to speculate upon the other’s 
fraud; hence the action for fraud is sustained only in divisible contracts and 
to the extent of the damages incurred by the partial performance before full 
knowledge of the deceit is acquired. Ponder v. Altura Farms Co., supra; 
Simon v. Goodyear Rubber Co., 105 Fed. 573, 44 C.C.A. 612 (1900), 52 L.R.A. 
745 (1901). Cases adopting this position often fail to distinguish between 
contracts wholly executory and contracts partially performed, when the fraud 
is discovered. In the former class of cases, the weight of authority seems to be 
that if one party ascertains that the other has been guilty of fraud in the 
procuring or making of the contract, or with reference to the subject matter 
thereof, he may repudiate the contract, but by performing thereafter, and 
exacting performance from the fraudulent party, he condones the fraud and 
waives his right of action therefor. Kingman & Co. v. Stoddard, 85 Fed. 740, 
29 C.C.A. 413 (1898). This rule, however, does not apply to those cases in 
which the contract has been partly performed before the fraud is discovered, 
the better view holding that the defrauded party is,entitled to continue per- 
formance without, by so doing, waiving his right of action to recover damages 
for the fraud practiced upon him. Van Natta v. Snyder, supra; Reger v. 
Henry, 48 Okla. 781, 150 Pac. 722 (1915) ; Guinn v. Ames, 36 Tex. Civ. App. 
613, 83 S.W. 232 (1904) ; Bean v. Bickley, 187 Iowa 689, 174 N.W. 675 (1919) ; 
Couch v. Thompson, 34 Ga. App. 383, 129 S.E. 794 (1925). 


It would seem, that since the defrauded party is given an election to affirm 
the contract induced by fraud or to rescind it, his election to perform his 
contract should not constitute a condonation of the fraud and a waiver of his 
right of action therefor, but should rather indicate an intention to preserve 
it. Reinertson v. Struthers, 201 Iowa 1186, 207 N.W. 247 (1926); Purdum 
v. Edwards, 155 Md. 178, 141 Atl. 550 (1928); Miller v. Central Trust & 
Savings Co., 285 Pa. 472, 132 Atl. 579 (1926) ; Talcott v. Friend, 179 Fed. 676, 
103 C.C.A. 80 (1910), 43 L-.R.A. (N.S.) 649 (1913), aff'd 228 U.S. 27, 33 
S. Ct. 505, 57 L. ed. 718 (1913) ; Brustman v. Dunn, 161 Wis. 306, 154 N.W. 
361 (1915). Although it is difficult and perhaps hazardous to formulate a 
general rule as to what will constitute a waiver, the fundamental question 
being one of intent, acts in affirmance of the contract should be held to amount 
to a waiver of the fraud only where they are done with a full knowledge of 
the fraud and all material facts, and with the intention clearly manifested of 
abiding by the contract and waiving all right to recover for the deception. 
Harris v. Egger, 226 Fed. 389, 141 C.C.A. 219 (1915); Pryor v. Foster, 130 
N.Y. 171, 29 N.E. 123 (1891). Laches or delay which might preclude the 
defrauded party from rescinding the contract induced by fraud does not affect 
his right of action for damages; he should be permitted to bring his action of 
deceit at any time within the period fixed by the statute of limitations. 
Harris v. Egger, supra; Jacobsen v. Whitely, 138 Wis. 434, 120 N.W. 285 
(1909). 
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Although the decision in the Olson case, on which that of the principal 
case is based, intimated that “Had plaintiff sought to recover only the money 
paid on the contract tainted by defendant’s fraud, it might have been accom- 
plished by an action at law for money had and received, notwithstanding 
defendant’s cancellation of the contract,” such an action would be based upon 
an election between the alternative obligations resulting from the commission 
of the tort. On the commission of a tort, “there is only one primary obliga- 
tion [violated], and . . . . upon the violation of such primary obligation, the 
person injured may elect to demand damages or restitution.” Woopwarp, Quasi 
Contracts (1913) § 270. Hence, under the doctrine of waiver of tort, if 
the remedy of restitution is acknowledged, consistency requires that the court 
should not have denied the existence of the other, i.e., the remedy of damages, 
for it is the defrauded party who has the right of election. Gunther v. Ullrich, 
82 Wis. 222, 52 N.W. 88 (1892). 

BerniEcE N. Lotwin. 


CriMINAL Law—BreacH oF Liguor LAw as INVOLVING MoraAL Tur- 
PITUDE.—Chapter 126, Session Laws 1927, of North Dakota provides increased 
penalties for a third conviction of a felony, with a provision in section 4 that 
this shall not apply to “offences made felonies by statute, not involving moral 
turpitude.” In Malusky v. State—N.D—, 230 N.W. 735 (1930), the defen- 
dant was convicted of a felony under the North Dakota liquor law. Having 
been twice previously convicted of felonies in other states, he was sentenced to 
the maximum penalty under the habitual criminals statute. On appeal, the 
principal question presented was whether his third offense came under the ex- 
emption. The Supreme Court decided this question adversely to the defendant, 
but remanded the case for re-sentence on other grounds. 

The courts have been quite uniform in defining “moral turpitude” in those 
jurisdictions where it has been necessary to consider the meaning of the term, 
but there has been less uniformity in applying the definitions to particular 
crimes. Where statutory crimes relating to intoxicating liquors are concerned, 
there is decided conflict. 

Some of the typical definitions of the term are as follows: 

“An act of baseness, vileness, or depravity in the private and social duties 
which a man owes to his fellow men or to society in general, contrary to the 
accepted and customary rules of right and duty between man and man.” 
Bartos v. U. S. District Court, 19 Fed. (2d) 722 ('(C.C.A. 8th 1927) ; Gilman 
v. State, 165 Ala. 135, 51 So. 722 (1910); Fort v. City of Brinkley, 87 Ark. 
400, 112 S.W. 1084 (1908) ; In re Henry, 15 Idaho 755, 99 Pac. 1054 (1909) ; 
Bouvier’s Law Dictionary (8th ed.) 2247. 

“Everything done contrary to justice, honesty, modesty or good morals.” 
In Re Bartos, 13 Fed. (2d) 138 (Dist. Ct. D. Neb. 1926); Holloway v. 
Holloway, 126 Ga. 459, 55 S.E. 191 (1907) ; In Re Kirby, 10 S.D. 322, 73 N.W. 
92 (1898) ; In Re Hopkins, 54 Wash. 569, 103 Pac. 805 (1909). 

“Conduct which is inherently base, vile, or depraved, contrary to accepted 
rules of morality, whether or not it is punishable as a crime.” Coykendall 
v. Skrmetta, 22 Fed. (2d) 120 (C.C.A. Sth 1927); Ex parte Marshall, 207 
Ala. 566, 93 So. 471 (1922) ; Pippin v. State, 197 Ala. 613, 73 So. 340 (1917). 

An analysis of the foregoing definitions, the first of which is quoted and 
adopted in the principal case, leads to the conclusion that whether or not a 
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particular crime is invested with moral turpitude depends on the inherent na- 
ture of the act, and the general attitude of society toward it. An act which is 
depraved, and contrary to the accepted rules of morality, is one which in the 
eyes of civilized society at large, stamps the actor as a vicious and unworthy 
person. Acts which are not generally regarded as immoral or depraved do 
not become so simply because the legislature, as a measure of public policy, has 
forbidden them. The principal case, and some of the authorities which support 
it, seem to take the attitude that “moral turpitude” is a term which has no 
definite meaning, but shifts and changes in accordance with all fluctuations in 
public opinion. No doubt, over long periods of time, moral standards vary 
considerably. But where the interpretation of the term carries with it serious 
consequences, it is dangerous and unsound to consult mere changes in public 
policy. Bartos v. U. S. Dist. Ct., supra. The better view seems to be that 
“moral turpitude” has a definite meaning in the law. Fort v. City of Brinkley, 
supra. Most courts have found it necessary to decide whether or not the 
crime, viewed generally, involves moral turpitude, without regard to the cir- 
cumstances of the individual violation. Tillinghast v. Edmead, 31 Fed. (2d) 
81 (C.C.A. Ist 1929). 


There are a number of cases which support the decision in the principal 
case. Riley v. Hawes, 17 Fed. (2d) 647 (Dist. Ct. D. Maine 1927); Rudolph 
v. U. S. ex rel Rock, 55 App. D. C. 362, 6 Fed. (2d) 487 (1925); State v. 
Bieber, 121 Kan. 536, 247 Pac. 875 (1926) ; Hendrix v. State, 4 Okla. Cr. 611, 
113 Pac. 244 (1911) ; State v. Edmundson, 103 Ore. 243, 204 Pac. 619 (1922) ; 
see Kurtz v. Farrington, 104 Conn. 257, 264, 132 Atl. 540, 542 (1926). 


Most of these cases are based upon the propositions that any deliberate 
violation of law, involving defiance of the public will as announced by the 
legislature, involves moral turpitude, and that an act which is forbidden by 
the state or federal constitution necessarily involves moral turpitude. But cf. 
Hendrix v. State, supra. If any act which is contrary to law involves moral 
turpitude, the meaning of the term and the distinction between the two types 
of crime disappears. The argument is untenable if the definitions quoted above 
are accepted. If an act is not inherently wrong, nor contrary to the accepted 
standards of morals, it is beyond the power of the legislature to add these 
qualities to it. Nor is there any logical reason why an act forbidden by a 
constitution involves moral turpitude if the same act would not involve it in 
the absence of the constitutional provision. 

The majority opinion in the principal case advances the argument that any 
felony necessarily involves moral turpitude. This theory utterly defeats the 
clear intention of the legislature, and makes the clause in question a waste of 
words. It has no logical basis in view of the fact that under modern statutes 
the classification of crimes into felonies and misdemeanors depends on the 
punishment imposed, and not on the nature of the crime. Board of Medical 
Examiners v. Friedman, 150 Tenn. 152, 263 S.W. 75 (1924) ; Jones v. Brinkley, 
174 N.C. 23, 93 S.E. 372 (1917). 

It is submitted that violation of Regulatory statutes relating to intoxicating 
liquors does not involve moral turpitude. The conduct forbidden by these 
statutes was not illegal at common law, nor was it considered reprehensible, 
much less depraved. The same acts which are forbidden by our statutes are 
perfectly legal in most parts of the world. Moreover it is notorious that 
many people regard the violation of these laws as venial, if not innocent, and 
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that the wisdom of these statutes is constantly under attack. A long line of 
cases supports this view, including the better reasoned and more realistic deci- 
sions. United States ex rel lorio v. Day, 34 Fed. (2d) 920 (C.C.A. 2d 1929) ; 
Coykendall v. Skrmetta, supra; Bartos v. U. S. District Court, supra; Baugh 
v. State, 215 Ala. 619, 112 So. 157 (1927); Fort v. City of Brinkley, supra; 
Jennings v. State, 82 Tex. Cr. 504, 200 S.W. 169 (1918) ; see State Board of 
Medical Examiners v. Friedman, supra; McGovern v. Smith, 75 Vt. 104, 
108, 53 Atl. 326, 327 (1902) ; cf. Thiede v. State, 106 Neb. 48, 182 N.W. 570 
(1921). 

No doubt some of the sponsers of prohibitory laws have been moved by 
desire to correct a moral evil, but it would seem that the true object of such 
laws is not to punish acts which are inherently evil, but to end practices which 
it is felt tend to create an undesirable social condition. That is to say, they 
are rules of public policy, and not of morals. United States ex rel. Iorio v. 
Day, supra. 

In passing, it might be said that it is hard to discover what felonies the 
North Dakota legislators had in mind unless they meant felonies under the 
liquor laws. See the excellent dissenting opinion of Christianson, J., at p. 
748 of the principal case. 

Mires LAMBERT. 


Domestic RELATIONS—ANNULMENT—MARRIAGE IN JEST.—Petitioner and 
the defendant, and another young couple, attended a dance at a hotel. After a 
hilarious dinner, the couples jestingly declared to each other that they would 
get married, which they did that evening. After the ceremony, they went to 
their respective homes. The petitioner and defendant never lived together as man 
and wife. The court refused to annul the marriage on the petitioners applica- 
tion, holding that “although the marriage was agreed upon and took place in a 
spirit of levity and joke, nevertheless there was no fraud on the part of either 
party as against the other. The pleaded facts of the case, therefore, fail to dis- 
close any informality or any other cause for setting aside the marriage.” Hand 
v. Berry, — Ga. —, 154 S.E. 239 (1930). 

Other courts which have been faced with similar fact situations have 
reached the opposite conclusion and granted relief. Crouch v. Wartenberg, 
86 W. Va. 664, 104 S.E. 117 (1920), 11 A.L.R. 212 (1921), aff'd 91 W. Va. 
91, 121 S.E. 234 (1922) ; Meredith v. Shakespeare, 96 W. Va. 229, 122 S.E. 520 
(1924) ; McClurg v. Terry, 21 N. J. Eq. 225 (1870); Dorgeloh v. Murtha, 92 
Misc. 279, 156 N.Y. Supp. 181 (1915); 1 BisHop, MarrtacGeE anv D1vorce 
(Sth ed 1873) 243-245; Tirrany, Persons aANp Domestic RELATIONS (2nd 
ed. 1909) 8 In Crouch v. Wartenberg, supra, the court said, “A marriage 
is regarded as a civil contract at its inception. The minds of the parties 
must meet in good faith for the purpose of carrying out the contract by co- 
habitation as husband and wife, and the assumption of the duties and obli- 
gations incidental to the marriage relation. Without such intent, words and 
ceremonies will not make a valid marriage contract. Of course, it must be 
clear and unequivocal that the parties did not agree to assume, in law and 
in fact, the marriage relationship; and that no subsequent act or conduct 
was performed which would warrant the court in arriving at a different 
conclusion.” 

The principal case and Crouch v. Wartenberg, supra, represent two 
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conflicting views as to the conclusiveness of the marriage ceremony on the 
question of intent, no element of fraud or deceit being present. Where, 
however, A intends a binding marriage and B does not, the court will not 
permit B to set up his undisclosed intention to avoid the marriage, Barker v. 


‘Barker, 88 Misc. 300, 151 N.Y.Supp. 811 (1914), but will grant a decree of 


annulment on the ground of fraud at the suit of A. Anders v. Anders, 224 
Mass. 438, 113 N.E. 203, L-.R.A. 1916E 1273; Millar v. Millar, 175 Cal. 
797, 167 Pac. 394 (1917), L.R.A. 1918B 415; Mayer v. Mayer, 207 Cal. 
685, 279 Pac. 783 (1929). But see Bielby v. Bielby, 333 Ill. 478, 165 N.E. 
231 (1929). Where there has been no consummation of the marriage, the courts 
are more liberal in granting an annulment than in those cases where the 
parties have cohabited, probably because of the possibility of offspring in the 
latter situation, with resultant complexities as to the legitimacy. Ysern v. 
Horter, 91 N. J. Eq. 189, 110 Atl. 31 (1920) ; Caruso v. Caruso, — N. J. Eq. —, 
146 Atl. 649 (1929); Foley v. Foley, 122 Misc. 663, 203 N. Y. Supp. 674 
(1924). The principal case presents no such problem. In the support of 
the instant decision it might be said that to recognize the defense of mar- 
riage in jest would open the door to fraud and collusion by the parties. It 
is doubtful, however, whether this danger is any greater in a case like the pres- 
ent than in any action for annulment which involves an inquiry into the 
minds of the party or parties at the time of the marriage. It is suggested 
that the difficulty may be met by requiring proof of a clear and satisfactory 
nature, rather than adopting a substantive rule of law refusing to recognize 
marriage in jest as a ground for annulment. 
MITCHELL MELNIK. 


Eguity—QuasiI-ConTRACT—RELIEF FOR MISTAKE OF Fact.—Plaintiff was 
employed by defendant to do excavating and filing in certain streets in Grand 
Rapids. The written agreement stated that plaintiff was to do the work “for 
the sum of thirty five (35c) cents per cubic yard and accepts (italics ours) the 
number of cubic yards of cut and fill as computed by the city engineer... . 
13,314.75 cubic yards of cut and 9,602.08 cubic yards of fill. . . It is understood 
and agreed that the first party shall pay the second party on the basis of cubic 
yards of cut which amounts to four thousand six hundred sixty and 16-100 
dollars ($4,660.16), and said second party hereby agrees to do all the work 
herein described for the sum of four thousand six hundred sixty and 16/100 
dollars ($4,660.16).” Plaintiff did the work and was paid the above price. 
There were admitted errors in the engineer’s computation amounting to 1,673 
yards, and plaintiff claims another error of 1,844 yards. Plaintiff claims mis- 
take in the contract and files a bill for reformation and payment on the ground 
of mistake. The lower court decreed reformation and payment to plaintiff of 
$1,231.14. The reviewing court held, “There is no mutual mistake, and hence 
there can be no reformation . . . The very purpose of the agreement was to 
avoid such a claim as this . . . Plaintiff in accepting such computation, it seems, 
made a mistake. But it is his mistake, not a mutual mistake.” Degood v. 
Gillard, — Mich. —, 231 N.W. 102 (1930). 

It is generally conceded that a unilateral mistake is not a ground for re- 
formation of a contract in the absence of fraud or inequitable conduct on the 
part of the defendant. Json v. Sanders, 163 Ky. 605, 174 S.W. 505 (1915) ; 
Schlossman v. Rouse, 197 Mich. 399, 163 N.W. 889 (1917); Chelsea Nat. 
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Bank v. Smith, 74 N.J. Eq. 275, 69 Atl. 533 (1908) ; Grant Marble Co. v. Abbot, 
142 Wis. 279, 124 N.W. 264 (1910). Relief by way of rescission, however, 
has been granted (1) where the plaintiff has not been guilty of negligence of 
a certain type, Panhandle Lumber Co. v. Rancour, 24 Idaho 603, 135 Pac. 558 
(1913) ; Kolb v. Lubois, supra; Spelman v. Delano, 187 Mo. App. 119, 172 
S.W. 1163 (1915); Grant Marble Co. v. Abbot, supra; 1 Story, Eguity 
JurRIsPRUDENCE §148; 3 Wiiiiston, Contracts §§1577-8; (2) where the de- 
fendant has not altered his position, Coppage v. Equitable Guarantee Trust 
Co., 11 Del. Ch. 373, 102 Atl. 788 (1917); Kutsche v. Ford, 222 Mich. 442, 
192 N.W. 714 (1923) ; Dunn v. City of Superior, 148 Wis. 636, 135 N.W. 145 
(1912) ; 3 WiLutsto0N, op. cit. supra §1579. Rescission has been refused where 
the contract was partially or wholly executed. McCullouch v. Royal Exchange 
Assurance Co., 3 Camp 406 (1813) ; 3 WiLLisTon, op. cit. supra §1580. Where 
the defendant has received goods or services which he cannot restore in specie 
or its equivalent, the question arises as to whether the party seeking relief can 
obtain the reasonable value of the goods with which he has parted. It seems 
that such recovery should be allowed by analogy to the cases granting affirma- 
tive quasi-contractual relief where the purported contract cannot be enforced 
because of failure of the minds to meet on an essential element thereof. 
Vickery v. Ritchie, 202 Mass. 247, 88 N.E. 835, 62 L.R.A. (n.s.) 810 (1909) ; 
Baas v. Zinke, 218 Mich. 552, 188 N.W. 512 (1922); Cole v. Clark, 3 Pin. 
303 (Wis. 1851) ; Ledyard v. Hartford Fire Ins. Co., 24 Wis. 496 (1869). 


Practically every case of mistake involves an inquiry into the minds of 
the parties at the time of entering into the contract. The principal case seems 
to turn mainly upon the significance of the word “accept”. To hold this a case 
of unilatera! mistake, the reviewing court must have concluded that the defen- 
dant meant the parties to asume the risk of any variation in cubic yardage, no 
matter how large, but that the plaintiff meant the word to cover at most a 
slight variation. While the opinion gives no indication of the reason assigned 
by the lower court in granting relief, it may be inferred that the lower court 
decreed reformation on the theory of mutual mistake as to a probable variation 
between the engineer’s estimate and the actual amount. Gardner v. Kiburz, 184 
Iowa 1268, 168 N.W. 814 (1918) ; McMahan v. Terkhorn, 67 Ind. App. 501, 
116 N.E. 327 (1918). Assuming the lower court to have been correct in its 
analysis, would reformation be the proper remedy? This would seem to depend 
upon whether the defendant would have made the contract with the plaintiff 
for the larger number of cubic yards at the same price per unit, or at an as- 
certainable price per unit. If so, reformation would be the proper relief. 
Hughes v. Payne, 27 S.D. 214, 130 N.W. 81 (1911); De Voin v. De Voin, 76 
Wis. 66, 44 N.W. 839 (1890) ; Ledyard v. Hartford Fire Ins. Co., supra. If 
there is any doubt as to the real intention, the defendant should be given his 
option of reformation, or rescission and restitution. Keene v. Demelman, 172 
Mass. 17, 51 N.E. 188 (1898); Brown v. Lamphear, 35 Vt. 252, (1862); 
Miller v. Stanich, — Wis. —, 230 N.W. 47 (1930) (dissenting opinion) ; 
Bloomer v. Spittle, L.R. 13 Eq. 427, (1872) ; Paget v. Marshall, L.R. 28 Ch. D. 
255 (1884). If defendant cannot restore, the only alternative seems to be to 
allow the plaintiff quasi-contractual relief for the full or the additional num- 
ber of units supplied. 


The case presents, incidentally, a question of appellate procedure with 
reference to the reversal of findings of fact. The plaintiff seeking reformation 
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must prove the mistake, upon which he bases his right to this relief, by clear 
and convincing proof and not merely by a preponderance of the evidence. 
Ison v. Sanders, supra; Griffith v. York, 152 Ky. 14, 153 S.W. 31 (1913); 
Retan v. Clark, 220 Mich. 493, 190 N.W. 244 (1922); Adolph v. Adolph, 148 


‘Wis. 210, 134 N.W. 353 (1912). Some courts have required a lesser degree 


of proof. Simmons Creek Coal Co. v. Doran, 142 U.S. 417, 435, 12 Sup. Ct. 
239 (1892) ; Panhandle Lumber Co. v. Rancour, supra; Southard v. Curley, 
134 N.Y. 148, 31 N.E. 330 (1892). To justify the reversal of the lower court, 
the reviewing court must have concluded that the lower court could not have 
reasonably found that the evidence of this mistake met the standard required. 
ELEANORE L. JONES 


MortTGAGES—ACCELERATION CLAUSE.—A clause in a mortgage held by the 
plaintiff on realty owned by the defendant provided that at the option of the 
mortgagee the principal sum should become due after default for twenty days 
in the payment of any installment of interest. On June 2, H, the president of 
defendant corporation, sailed for Europe, but before leaving he signed a check 
for the interest due July 1 (interest was payable quarter-annually) which 
amount was computed by the secretary. After H had gone the secretary dis- 
covered that she had made an arithmetical error in calculating the interest. No 
one being authorized to sign checks in the absence of H, the secretary for- 
warded the check to the plaintiff with notice of the shortage, stating that the 
balance would be paid upon the return of H, July 5. H returned but the 
secretary forgot to inform him of the error, and at the expiration of twenty 
days the plaintiff, without warning or demand, commenced a foreclosure action. 
The defendant’s immediate tender of the balance of the interest was paid into 
court after being rejected by the plaintiff. The court held (four judges) 
that default in payment of interest as a result of the negligence of the mort- 
gagor is no defense to a foreclosure action. Cardozo, C. J., writing a dis- 
senting opinion in which the other two judges concurred, contended that “the 
enforcement of the covenant according to its letter is seen to approach in 
hardship the oppression of a penalty”; and, therefore, to proceed with a fore- 
closure would be inequitable. Graf v. Hope Bldg. Corporation, 254 N.Y. 1, 
171 N.E. 884 (1930). 

A provision in a mortgage that the entire debt shall become due and 
payable with a consequent right of foreclosure upon any default in the payment 
of the principal or interest is universally enforced. Weinstein v. Sinel, 133 
App. Div. 441, 117 N.Y. Supp. 346 (1909); First State Bank of Decatur v. 
Day, 188 Mich. 228, 154 N.W. 101 (1915); Wis. Stat. (1929) § 235.08. De- 
fault in payment does not mature the debt without an affirmative act on the 
part of the mortgagee showing an intention to claim the benefit of the provision. 
Coman v. Peters, 52 Wash. 574, 100 Pac. 1002 (1909). Generally no notice 
of the mortgagee’s election to consider the whole debt due is necessary and the 
commencement of the foreclosure action is sufficient notice, Beck v. Williams, 
116 Misc. 80, 190 N.Y. Supp. 256 (1921) ; unless there is an express require- 
ment of such declaration. Chi. & V. R. R. Co. v. Fosdeck, 106 U.S. 47, 27 L. 
ed. 47 (1882). Wisconsin, however, requires that the mortgagee give notice 
of his election to accelerate the maturity of the debt, Julien v. Model B., L. & 
I. Asso., 116 Wis. 79, 92 N.W. 561 (1902); but where the acceleration clause 
expressly waives notice, none is necessary, Grootemaat v. Bertrand, 192 Wis. 
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519, 213 N.W. 294 (1927); or where the failure to give such notice was not 
urged until after judgment is entered, it is too late. Westboro Lumber Co. v. 
Schwenker, 199 Wis. 350, 226 N.W. 313 (1929). 

The majority rule is that a tender of arrears of interest before the mort- 
gagee has exercised his option to accelerate will prevent a foreclosure. Trinity 
County Bank v. Haas, 151 Cal. 553, 91 Pac. 385 (1907) ; Lee v. Security Bank 
& T. Co., 124 Tenn. 582, 139 S.W. 690 (1911). Contra: Swearingen v. Lahner, 
93 Iowa 147, 61 N.W. 431 (1894). Partial tender of arrears before exercise 
of the option to accelerate is not effective to prevent foreclosure. Shirley v. 
Parris, 121 S.C. 260, 113 S.E. 788 (1922). Tender of arrears after the mort- 
gagee exercises his option to accelerate does not prevent foreclosure. Crawford 
v. Houser, 115 Neb. 62, 211 N.W. 165 (1926) ; Pizer v. Herzig, 120 App. Div. 
102, 105 N. Y. Supp. 38 (1907). Contra: Potter v. Schaffer, 209 Mo. 586, 108 
S.W. 60 (1907) ; cf. Brown v. Kennedy, 309 Mo. 335, 274 S.W. 357, 41 A.L.R. 
729 (1925). 

The trend of recent cases indicates that if the mortgagor’s default is tech- 
nical, not wilful, and does not prejudice the mortgagee, or if the mortgagee is 
at fault, equity will relieve him from the consequences of the default. Nove 
Holding Corp. v. Schechter, 218 App. Div. 479, 218 N.Y. Supp. 623 (1926) 
(payment lost in mails); Besas v. Dobsdoff, 129 Misc. 215, 221 N.Y. Supp. 
588 (1927) (mistake in date) ; Tibbetts v. Bush & Lane Piano Co., 111 Wash. 
165, 189 Pac. 996 (1920) (mortgagee refused to reveal amount due). Cf. 
Trowbridge v. Malix Realty Co., 198 App. Div. 656, 191 N.Y. Supp. 97 (1921). 
See (1928) 37 Yate L. J. 672 and (1922) 22 Cor. L. Rev. 266. Negligence or 
forgetfulness on the part of the mortgagor is not sufficient reason for ex- 
tending the time within which interest might be paid and thus avoid the 
operation of an acceleration clause. Joseph Rowland Co. v. Sutton, 99 N.J. 
Eq. 171, 131 Atl. 617 (1926); Ferris v. Ferris, 28 Barb. (N.Y.) 29 (1858). 
But the courts are less prone to strictly enforce a provision for acceleration of 
a mortgage in default of punctual payment of taxes or assessments. Noyes v. 
Anderson, 124 N.Y. 175, 26 N.E. 316 (1891) ; Germania L. Ins. Co. v. Potter, 
124 App. Div. 814, 109 N. Y. Supp. 435 (1908). Contra: Derechinsky v. Ep- 
stein, 98 N.J. Eq. 79, 130 Atl. 720 (1925). 

An acceleration clause “is not objectionable as being in the nature of a 
penalty or forfeiture,” 1 Jones, Mortcaces (8th ed. 1928) §94, and the cases 
generally substantiate this view, Fant v. Thomas, 131 Va. 38, 108 S.E. 847 
(1921) ; yet in certain cases a forfeiture of credit results which so nearly re- 
sembles a penalty that equity will relieve against it where no hardship results 
to the mortgagee and the default was merely due to inattention on the part of 
the mortgagor. Noyes v. Anderson, supra; Germania L. Ins. Co. v. Potter, 
supra. Even where time is stipulated as of the essence, equity has given a de- 
faulting vendee specific performance where it appeared that the default was not 
wilful and the vendor was not injured. Camp Mfg. Co. v. Parker, 91 Fed. 
705 (C.C.A. 1899). In the instant case the mortgagee might have had the bal- 
ance (about nine percent of the installment) at any time merely by notifying 
the mortgagor; but instead, says Cardozo, C. J., p. 888, “His silence, followed, 
as it was, by immediate suit at the first available opportunity, brings conviction 
to the mind that he was avoiding any act that would spur the mortgagor to 
payment. What he did was almost as suggestive of that purpose as if he had 
kept out of the way in order to avoid a tender.” Equity will not permit a 
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party having a legal right to avail himself of it for the purpose of injustice 
or oppression. Loughery v. Catalano, 117 Misc. 393, 191 N.Y. Supp. 436 
(1921). 

The rule is clear at law and equity that an acceleration clause is en- 
‘forceable and that unless the mortgagor’s failure to perform the conditions in 
a mortgage is excusable, an immediate right of foreclosure results. Yet the 
court has made an exception to this rule by refusing a foreclosure for default 
in payment of taxes or assessments where the hardship to the mortgagor is 
great as compared with the benefit to the mortgagee and the mortgagor ten- 
ders the arrears. Germania L. Ins. Co. v. Potter, supra; Noyes v. Anderson, 
supra. The distinction between default in payment of interest and of taxes is 
only one of degree; and in view of the relative hardship and benefit in the 
instant case it would seem that a closer approach to justice would be obtained 
under the dissenting opinion of Cardozo, C. J. If an exception to the rule can 
be made in a tax or assessment case, it would seem that where the hardship is as 
flagrant and the oppression as obvious as in the instant case the reason upon 
which this exception exists might well be extended to cover a default in the 
payment of interest. 

VERNON SWANSON. 


SERVITUDES—TRESPASS BY AEROPLANE—INVASION OF RIGHTS INCIDEN- 
TAL TO PossESSION OF LAND—EFFECTIVE Possession.—The recent case of 
Swetland v. Curtiss Airports Corporation, Fed. Cas. No. 3023, 41 Fed. (2d) 
929, (N.D. Ohio 1930) presents again the question raised in Smith v. New 
England Aircraft Co—Mass.—, 170 N.E. 385 (1930) as to the respective 
rights of an aviator and a land owner to use of the air over the land. The 
defendant operated an airport and flying school on a tract of land adjacent 
to the plaintiff’s country estate, a few miles outside of Cleveland. The evi- 
dence showed that some of the employees of plaintiff had flown at altitudes 
of less than 500 feet in taking off and in alighting. Held, that such flying, in 
taking off and landing, under the circumstances of the case constituted tres- 
pass or maintenance of nuisance and that defendants be enjoined “from 
navigating over the property of plaintiffs or any part thereof unless at altitudes 
of 500 feet or in excess thereof”. The court relied upon regulations authorized 
by the Air Commerce Act of 1926, 44 Start. 574, 49 U.S.C. §180, prescribing the 
height of 1000 feet in congested regions, and 500 feet elsewhere, and favored 
“effective possession” rather than cujus est solum ejus est usque ad coelum as the 
test of ownership over land. 

Under .the Frencn Cope the landowner owns upward without limit. 
Cop. Nap. (1804) art. 552, but see CaTeLL1n1, Le Droit Arrien 14, cited from 
Note (1916) 29 Harv. L. Rev. 525, n. 15. In Germany the land owner has 
nominal ownership, but he may not forbid interference at such a height that 
he has no interest in its prevention. GERMAN Civ. Cope, (1900), §905. See 
further, BoHteN, Cases on Torts (3d ed. 1930) 40, n. 5. The Swiss Code 
affirmatively limits ownership to the requirements of use. Swiss Crv. Cope 
(1912) §667 . The air was free by the Roman law, Just. Inst. lib. II, tit. 
I, §1. 

With the increasing importance in this country of defining the rights to 
air space many theories have been suggested, criticized, and advanced, many of 
which overlap. Among such theories are: (1) That all who fly over the land 
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of another are liable for nominal damages as it is a trespess. See Note 
(1910) 32 Harv. L. Rev. 569. But this seems undesirable in making an av- 
iator a wrongdoer regardless of the altitude of his flight. (2) That the 
land owner has only a right of user and the avaitor is within the 
circle of law abiding citizens until he causes actual damage. Jbid. This 
theory seems too broad in that it eliminates any zone of risk in which the 
aviator might reasonably be prohibited from flying because of the strong prob- 
ability of injury to the landowner. (3) That there is an analogy to “Freedom 
of the Ocean.” Book Review, (1912) 25 Harv. L. Rev. 486; Bocert, Problems 
in Aviation, (1921) 6 Corn. L. Q. 271, 273. (4) That there is an analogy to 
the “Zone Theory” in which aviation is considered to be free above a certain 
height on analogy to territorial waters. ibid. (5) That there is an analogy 
to the theory of ‘Absolute Sovereignty.” ibid. The last three analogies 
seem strained in that “Freedom of the Ocean”, “Territorial Waters”, and 
“Absolute Sovereignty” are doctrines of International law and rights of pri- 
vate landowners are not necessarily similar to those of nations. (6) That 
air space is corporate realty and in the nature of an appurtenance to facilitate 
enjoyment of soil. Pearson v. Matheson, 102 S.C. 377, 86 S.E. 1063, (1915). 
But in this case the question arose under a conveyance in which building 
heights were limited and the problem of aviation was not involved. (7) That 
air is common property since birds, smoke, sounds, carrier pigeons and balloon- 
ists have long passed over land. (1928) 62 Am. L. Rev. 887, 890. But the 
possibilities of injuries from such objects are far less than from an aeroplane. 
(8) That air rights are analogous to those of the public on navigable streams 
and submerged land. ibid, 893. It would seem that this analogy is not sound, 
as the reason for the public right in navigable waters is that the “lands under 
tide waters are incapable of cultivation or improvement in the manner of lands 
above high water mark”. Shively v. Bowlby, 152 U. S. 1, 57, 14 Sup. Ct. 548, 
569, 38 L. ed. 331, 352, (1893). (9) That a right in the nature of an 
easement is created in the air space superincumbent upon the lands and waters 
of the surface owner in favor of the aviator. (1927-28) 76 U. or Pa. L. Rev. 
798, 802. The existence of an easement presupposes the property right in a 
grantor originally or in the one against whom the prescription would run and 
this would seem to beg the question under discussion. (10) That it is ana- 
logous to the firing of a bullet over land. Hine, Home Versus Aeroplane 
(1930) 16 A. B. A. J. 217, 218. This analogy is sound only if we regard the 
overhead flight of an aeroplane as necessarily making the use of the surface 
dangerous or unprofitable. (11) That there is an analogy to the right of 
grazing on unenclosed private land which existed in the west, Delaney v. Er- 
rickson, 10 Neb. 492, 6 N.W. 600 (1880) ; Buford v. Hountsz, 133 U.S. 320, 10 
Sup. Ct. 305, 33 L. ed. 618 (1890). This analogy seems far fetched; further- 
more the doctrine did not apply when the owner of the animals drove them 
upon his neighbor’s land. Delaney v. Errickson, 11 Neb. 533, 10 N.W. 451 
(1881). (12) That an interest of the public is violated by flying over land that 
has been “posted” under the game laws by a private owner for which an indict- 
ment can be brought. See (1922) 2 Wis. L. Rev. 58 on Commonwealth v. 
Nevin and Smith, Court of Quarter Sessions, Jefferson County Pa., April, 
1922, (unreported). But this case, which was based upon a statute, did not 
decide whether the private rights of the landowner had been infringed. 
(13) That the legal status of an aviator is similar to that of a balloonist who 
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has been held liable for damages to a garden resulting from the descent of the 
balloon and from a curious crowd which came t his rescue. . See Guile’ wv. 
Swan, 19 Johns. 381 (N.Y. 1822). But the balloonist knew he was controlled 
by the winds, whereas an aviator usually has control over the direction in 
which he will travel and the place he will descend. Other views are (14) 
“Effective Possession.” See Porttock, Torts (13th ed. 1929) 362. (15) 
Cujus est solum ejus est usque ad coelum (he who owns the soil owns it up to 
the sky). 

The doctrine of Cujus est solum ejus est usque ad coelum is the orthodox 
common law rule. 1 TirFANy, REAL Property (2nd ed. 1920) 864, §251; 
Hortcukiss, AviaTIon Law (1928) §12. Relying on this doctrine, courts 
have held the following acts to constitute an actionable wrong: In England, an 
overhanging building which caused rainwater to fall on plaintiff’s land was 
adjudged a nuisance, Fay v. Prentice 1 C. B. 827 (1845); it was a trespass 
for a horse to kick into the space over a neighbor’s land, Ellis v. Loftus, L.R., 
10 C.B. 10 (1876) ; it justified an action on the case to allow a board to over- 
hang plaintiff’s close, Pickering v. Rudd, 4 Camp. 219 (1815). In America, it 
was trespass to thrust one’s arm into the space over a neighbor’s land, Hanna- 
balsom v. Sessions, 116 Iowa 457, 90 N.W. 93 (1902); ejectment would lie 
for the space occupied by a telephone wire suspended above plaintiff’s land at 
a height of twenty to thrty feet. Butler v. Frontier Telephone Co., 186 N.Y. 
486, 79 N. E. 716, 11 L. R. A. (yn. s.) 920 (1906). 


The cases cited above did not require the application of the doctrine of 
Ad Coelum, because of the limited height of the invasions. Nor did the courts 
which adopted the doctrine anticipate the inception or growth of aviation. 
Ba.L, Jural Nature of Land (1928) 23 Iv. L. Rev. 45. 

If the doctrine of Ad Coelum is law today in the United States, every 
flight would involve a series of repeated trespasses which might be regarded 
as taking of property without due process of law. See Horcuxiss, AvIATION 
Law (1928) §20, citing Arr INFoRMATION CircuLar, Vol. 2, No. 181, Feb. 26, 
1921. But See Smith v. New England Aircraft Corp., — Mass. —, 170 N.E. 385 
(1930), holding a statute impliedly authorizing flight above 500 and 1000 feet 
to be a valid exercise of the police power. 

It is submitted that the court in the principal case in its application of the 
effective possession rule adopted the most reasonable test. Its application to 
the landowner is not greater in its harshness than the many other inconveni- 
ences resulting from ownership of land under modern conditions. See Romer 
v. St. Paul City Ry. Co., 75 Minn. 211, 77 N.W. 825 (1899); Ross v. Butler, 
19 N.J. Eq. 294, 97 Am. Dec. 654 (1868), Madison v. Ducktown Sulpher, 
Copper & Iron Co., 113 Tenn. 331, 83 S.W. 658 (1904). Its flexibility permits 
its adaptation to varying fact situations. 

Wo. H. Sirs. 


TAXATION—INCOME TAx—StatuToRY CONSTRUCTION.—The case of 
Fitch v. Wisconsin Tax Commission, — Wis. —, 230 N.W. 37 (1930) involves 
the construction of section 71.10 (1) (a) and (c) of the Wisconsin statutes. 
“Section 71.10 (1) (a) The tax commission or the assessor of incomes shall 
determine the taxable income by averaging the net income or loss reported by 
the taxpayer on his current return with the net incomes or losses for the two 
previous years, except that the taxable income assessed in the year 1928 shall 
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+e the average of the net j.comes or losses for the years 1926 and 1927 or for 
the-corresponding iwo fiscal years, giving the net income or loss of 1926 two- 
thirds weight and the net income or loss of 1927 one-third weight. (c) If 
any years, prior to or subsequent to the last year in which any person received 
income taxable under the statutes, must be used in deriving an average taxable 
income for income tax purposes, it shall be considered that there was no net 
income or loss for any of such prior or subsequent years.” 

The executors under the will of Martha E. Fitch, desiring to secure their 
discharge, applied to the assessor of incomes to determine the tax due from 
the estate on its income for 1928. The tax was assessed on the basis of the 
average income for the years 1926, 1927, and 1928, the average income for the 
years 1927, 1928, and 1929, using zero for the income of 1929, and the average 
income for the years 1928, 1929, and 1930, using zero for the income of the 
last two years. The tax based on the first average was voluntarily paid. A 
refund was claimed and allowed for the tax paid upon the basis of the other 
two averages. The court, in allowing the refund, held: “The effect of this 
computation is to impose an income tax for the years 1929 and 1930 upon a 
deceased person, and/or upon an estate that has been distributed and has no 
existence.” Such tax is unlawful because, “A deceased person enjoys none of 
the protections or benefits of government, and a tax imposed upon him or his 
personal representatives does not find a consideration in his personal protec- 
tion.” Though the method of computation adopted by the assessor “would 
have reached all the income of those becoming income tax payers after 1927, it 
would have imposed an additional and unjust tax upon those who were tax- 
payers before 1927.” 

It is submitted that the court has misconstrued the statute. The decision 
allows a substantial amount of income to escape taxation both in the case of 
decedents, and of those who enter the state to remain for one or two years and 
then remove. The method of computation adopted by the assessor does not, as 
the court contends, place an additional burden on those who were taxpayers 
before 1927. To illustrate these points let us assume that a resident of the 
state received an income of $3,000 in 1925, $6,000 in 1926, $9,000 in 1927, and 
$12,000 in 1928, dying at the end of the last year. Let us also assume a uni- 
form tax of 2% on all income. Under the specific annual tax formerly in 
force he would have paid a tax of $60 on January 1, 1927, $120 on January 1, 
1928, $180 on January 1, 1929, and $240 on January 1, 1930. The total tax over 
a period of four years would be $600. Under the decision in the principal 
case the same person would pay a tax of $60 on his 1925 income on January 
1, 1927; then applying the statute, the assessment for 1928 would be based on 
the average income for 1926 and 1927, giving that of 1926 a weight of two- 
thirds, or a tax of $140 payable June 1, 1928; the 1929 assessment would be 
based on the average income for 1926, 1927, and 1928, and would result in a 
tax of $180 payable June 1, 1929. The total tax on the same income over the 
same period would be $380, or $220 less than it would have been under the 
specific annual method of assessment. It is evident that when this last aver- 
age has been computed the income of 1927 has received a weight of two-thirds 
and that of 1928 a weight of one-thrd in arriving at the average taxable in- 
come. In other words, the 1927 income should enter into the average once more 
and that of 1928 twice more. Now, applying the method of computation used 
by the assessor, we have the average income for 1927, 1928, and 1929 (as zero), 
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or $7,000, taxed at 2% which equals a tax of $140; plus a tax of 2% on the 
average income for 1928, 1929, and 1930 (the last two as zero) or $80. This 
sum, $220, added to the amount of tax allowed by the court exactly equals 
the tax that the state would have received if the method of assessment had not 
been changed. 

For all practical purposes attributing an income of zero to the years 1929 
and 1930 is the equivalent of saying that no income was received in those years. 
Is this not an exact compliance with section 71.10 (1) (c)? Speaking of this 
section the court says, “As a substantive provision, it is of little consequence.” 
Can this statement be reconciled with the fundamental rule of statutory con- 
struction that the legislature is presumed not to enact useless statutes? 
Stephens v. Cherokee Nation, 174 U.S. 445, 19 S.Ct. 722, 43 L. ed. 1041 (1899) ; 
25 R.C.L. 1004. It is submitted that it cannot. 

The purpose of the three year average income method of assessment was 
to allow more uniform taxation of fluctuating incomes. But in accomplishing 
this result the legislature did not intend to reduce taxes. It is diffucult to dis- 
cover the reason for the court’s statement that the legislature provided in plain 
terms that the income of 1926 should not be assessed. Such provision does not 
appear in the statute under consideration. Section 71.10 (1) (a), supra indi- 
cates an intent to tax the income of 1926 at its full value by alloting to it a 
special weight of two-thirds in the first year that the statute was to operate, 
so that by the normal operation of the statute the following year, it would 
enter into the average taxable income three times. Further evidence of the 
tegislative intent to tax each year’s income is found in Laws of Wis. 1927, c. 
539, §27. “This act shall apply to incomes received in the years 1926 and 1927 
or the corresponding two fiscal years and annually thereafter.” 

By way of conclusion it is submitted that the assessment in the principal 
case was based on a mechanical means of computation, authorized by the legis- 
lature to prevent the escape of an appreciable amount of income from taxation, 
and that no attempt was made to levy an income tax upon an estate subsequent 
to its distribution. The court’s decision may be supported if the legislature 
intended to exempt the income of 1926 from taxation. On this point, the writer 
respectfully differs from the court. 

Wiuuram T. Gr. 


Torts—ATTRACTIVE NUISANCE Doctrine LIMITED TO TRESPASSERS— 
ImMputepD NEGLIGENCE.—In Magnolia Petroleum Co. v. Porter, 22 S. W. (2d) 
695 (Tex. Civ. App. 1929), the plaintiff-father was employed by the defendant 
oil company which furnished plaintiff and his family a dwelling on its land. 
Near plaintiff’s house was an artificial pond crossed by a footbridge and some 
rod lines. Plaintiff’s children, 7 and 9, while playing on the bridge and rod 
lines, fell into the pond and were drowned. The jury found that the bridge 
was an “attractive nuisance”, that it was negligently constructed by the com- 
pany, that the company should have known that the children would play here, 
and that the pilaintiff-father was not negligent in caring for the children. 
Judgment for the plaintiff was reversed on appeal, the appellate court consi- 
dering the plaintiff contributorily negligent and holding that as the children 
were not trespassers but licensees,the attractive nuisance doctrine did not apply. 

Whether or not the attractive nuisance doctrine is desirable has been ably 
discussed elsewhere. Smith, Liability of Landowners to Children Entering 
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without Permisson, (1898) 11 Harv. L. Rev. 349; Hudson, The Turn Table 
Cases in the Federal Courts, (1923) 36 Harvarp L. Rev. 826; and Notes (1926) 
3 Wis. L. Rev. 434 and 439. Those courts accepting the doctrine base it on 
the policy that children of tender years, whose natural curiosity leads them to 
trespass on land harboring a dangerous instrumentality, should be protected 
from their own inability to take care. Courts seem justified in taking this 
view inasmuch as they are aware of the general knowledge that exists in re- 
gard to the natural inclinations of a child to investigate strange objects no 
matter where found. And because it is forseeable, they hold the landowner 
liable where he has taken no steps to lessen the danger he has created. Some 
courts, losing sight of the principle back of the rule, have attempted to justify 
the doctrine on many grounds, occasionally going so far as to say that the 
landowner intended to entrap the child, Erickson v. Minneapolis etc. Ry., 165 
Minn. 106, 205 N. W. 889 (1925) ; or that the child was not a trespasser in the 
eyes of the law, Houston & T. C. R. Co. v. Simpson, 60 Tex. 103 (1883). 
Such rationalization is uncalled for, the rule being an arbitrary extension of 
the landowner’s liability that was dictated by public policy. This doctrine 
extends the landowner’s duty of care toward invitees and licensees to child 
trespassers. If the child injured by the dangerous and attractive instrumen- 
tality was a licensee, he has at least all rights of a trespasser plus a few more. 

Nor have cases been found to support the court’s conclusion that the 
attractive nuisance doctrine may be invoked only by a trespasser. Capp v. St. 
Louis, 251 Mo. 345, 158 S. W. 616 (1913) is cited for this proposition in 45 
C. J. 771, but an examination of the case will show that it is not authority for 
the point. On the other hand many cases might be cited applying the doctrine 
of attractive nuisance where the child injured was not a trespasser. In not one 
of these cases does the court question the applicability of the doctrine on this 
ground. O’Leary v. Michigan S. Tel. Co., 146 Mich. 23, 109 N. W. 434 
(1906) ; Pierce v. United G. & E. Co., 161 Cal. 176, 118 Pac. 700 (1911); 
Sarapin v. S. & S. Paper Mach. Co., 209 App. Div. 377, 204 N. Y. Supp. 778 
(1924) ; Murnane v Third Ave. R. R., 172 N. Y. Supp. 188 (1918) ; Charles 
v. El Paso Electric Ry., 254 S. W. 1094 (Tex. Com. App. 1923), (where the 
court said the plaintiff’s case was much stronger since he was not a tres- 
passer) ; Kelly v. Southern Wis. R. R., 152 Wis. 328, 140 N. W. 60 (1913) ; 
Webster v. Luick Ice Cream Co., 156 Wis. 576, 146 N. W. 815 (1914) ; Heller- 
brand v. May Mercantile Co., 141 Mo. App. 122, 121 S. W. 326 (1909). 

A possible explanation of the Texas court’s conclusion might be found in 
those cases which require that to recover the child must have been attracted 
onto the land by the instrument of injury. In the instant case the court might 
have felt that since the child was not on defendant’s land because of the 
attraction of the bridge and rods, the doctrine would not apply. But a land- 
owner’s liability to the child licensee or invitee injured by an artificial peril on 
the land cannot be conditioned on the child’s having been attracted to the land 
by such instrumentality. The element of attractiveness is material only in 
attributing foreseeability of the danger to the landowner. His duty to render 
the attractive instrumentality safe begins after the child licensee or invitee is 
on the land; whereas, in cases of child trespassers the attractiveness of the in- 
strument is the very basis of his liability. 

The court further bases its decision, in spite of the finding of the jury, 
on the negligence of the plaintiff-father in the discharge of his duties as a 
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father and as an employee. But the court did not find the co-plaintiff-mother 
negligent. Can the father’s negligence, then, bar recovery by the mother by 
being imputed to her? As there is no liability for causing death at common 
law, this action must have been brought under Tex. Rev. Crv. Stat. (1925) tit. 
77, art. 4671. The statute provides that whenever the deceased died under 
circumstances that would have given him a right of action for injuries had he 
lived, the designated beneficiaries may bring an action. The statute further 
provides that the jury may apportion the damages as they see fit. Under a pro- 
per view of the attractive nuisance doctrine the children would have had an 
action for injuries had they lived, as in Texas the negligence of a parent is 
not imputed to his child. Williams v. Texas & P.R.R.,60 Tex. 205 (1883). It is 
equally clear that the contributory negligence of the father in such a case 
bars his recovery for the death of his child. Williams v. Texas & P. R. R., 
supra; Bamberger v. R. Co., 95 Tenn. 18, 31 S. W. 163 (1895). It can hardly 
be contended that a desirable result is reached when a blameless mother is de- 
prived of the damages she sustained by the death of her child, caused in part 
by the negligence of her husband. Nor can it be said that a verdict for the 
mother would result in a benefit to the father, for by Tex. Rev. Crv. Srart. 
(1925) tit. 115, art. 6647, a married woman is permitted to own property in 
her own name. In view of the power of the jury to compensate the wife with- 
out benefiting the negligent father, it is submitted that the husband’s negligence 
should not have been imputed to her, and that she should have been entitled to 
recover her share of the damages. See Gilmore, Imputed Negligence, (1921) 1 
Wis. L. Rev. 193, 257 passim, and cases there cited. 


San W. Orr. 


Torts—Errect 1n Civit AcTION OF PLAINTIFF’S VIOLATION OF STATUTE.— 
The effect of a plaintiff’s violation of a statute or ordinance on his right to 
recover in a civil action is a troublesome question. And the confusion has 
been greatly increased by the statutes and ordinances regulating the operating 
and management of automobiles. 

Courts loosely use a variety of terms to describe the effect of both plain- 
tiff’s and defendant’s violation of a statute. Sometimes it is said to create a 
liability per se, Karpeles v. Heine, 227 N. Y. 74, 124 N. E. 101 (1919), 
(violation of a child labor law); or that it is negligence per se, Ludke v. 
Burck, 160 Wis. 440, 152 N. W. 190 (1915), (violation of a speed statute) ; or 
simply evidence of negligence, Bourne v. Whitman, 209 Mass. 155, 95 N. E. 
404 (1911), (violation of statute requiring automobile license); or prima 
facie evidence of negligence, McRickard v. Flint, 114 N. W. 222, 21 N. E. 153 
(1889), (violation of statute requiring protection for elevator openings). 

When a court says that a violation of an ordinance or statute is negligence 
per se, it does not ordinarily mean that an absolute liability is placed upon the 
violator. Nor does it mean that the violator is precluded as a matter of law 
from recovering for the negligence of another. The violation of a statute 
alone is not enough; there must be a causal relation between the violation and 
the injury. Thus in Wisconsin a violation of the statutory speed limit is ne- 
gligence per se, but it does not preclude the defense of contributory negligence, 
being merely a condition and not the cause of the injury. .Ludke v. Burck, 
supra; cf. Stacy v. Knickerbocker Ice Co., 84 Wis. 614, 54 N. W. 1091 (1893), 
(failure to indicate location of thin ice by fence as required by statute). 
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Assume that an act or omission is made a wrong by statute and that the 
act or omission is the proximate cause of the plaintiff’s injury. The defendant 
will be held liable if the statute can be construed to confer upon the plaintiff 
the right to recover for damages caused by the violation of the statute. But 
the fact that the act or omission is made a wrong by statute does not compel the 
court to say that the plaintiff now has a cause of action, unless such was the 
intention of the legislature. 

What the legislature intended by a particular statute is of course vague. 
In general it may be said that the plaintiff’s breach of a statute passed merely 
for revenue purposes does not affect his recovery in a civil action, Atlantic 
Coast Line R. R. v. Weir, 63 Fla. 69, 58 So. 641 (1912), (statute requiring 
registration of automobiles, considered a revenue measure); while statutes 
passed to afford protection to a certain class will affect the recovery in a civil 
action if the person setting up the violation shows that he comes within the 
class that the statute was designed to protect. Bott v. Pratt, 33 Minn. 323, 
23 N. W. 237 (1885) ; cf. Gorris v. Scott, L. R. 9 Exch. 125 (1874). 

Occasionally a statute is construed to have an unduly severe effect upon 
recovery in a civil action. An example of this is the line of cases in Massa- 
chusetts holding that one operating an automobile upon the highway of the 
state without having registered it as required by statute is a trespasser, to 
whom other users of the highway owe only the duty to refrain from injuring 
recklessly or wantonly. Berry, AUTOMOBILES, (6th ed.) sec. 280. The criti- 
cism frequently and justly made of the rule is that the failure to register the 
automobile as required by statute has no causal relation to the happening of 
the accident and that the legislature did not intend to deprive a person driving 
an unregistered car on the highway of the protection the law accords to other 
travelers. Derr v. Chicago, M. & St. P. Ry., 163 Wis. 234, 157 N. W. 753 
(1916). See also Thayer, Public Wrong and Private Action (1914) 27 Harv. 
L. Rev. 317, and (1926) 35 Yate L. J. 1024 and (1928) 37 Yate L. J. 393. 

The Massachusetts rule leads to absurd results. An illustration of this 
appeared recently in Hanson v. Culton, —Mass.—, 169 N. E. 272 (1929). 
The plaintiffs, husband and wife, sought to recover damages sustained in a 
collision with the defendant’s truck. The husband’s car was registered in 
Rhode Island where he was domiciled, but it was not registered in Massachu- 
setts where he had been employed in a theater for the first three months of the 
year and where he had had a room which he occupied on an average of three 
nights a week. He had never had the automobile with him in Massachusetts 
during that year until the night of the accident. It was held that he had hada 
regular place of abode in Massachusetts for more than thirty days during that 
year within the meaning of the statute, that he was therefore a trespasser on the 
highway, and that neither he nor his wife could recover. 

Fortunately most states have rejected the Massachusetts rule as to the 
effect of a failure to register an automobile in compliance with a statute. 
Speight v. Simonson, 115 Ore. 618, 239 Pac. 542 (1925); Derr v. Chicago, 
M. & St. P. Ry., supra. See also Berry, AuToMosILes, (6th ed.) sec. 279. 


Barney Barstow* 
[*Attorney, Superior, Wis.] 


Torts—Owner’s Liasmity For Inyury By Wirp Anrmats.—In 
Vaughan v. Miller Bros. “101” Ranch Wild West Show, — W. Va. —, 153 S.E. 
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289 (1930), affidavit for an order of atachment of certain of the defen- 
dant’s property stated that the plaintiff, while attending the defendant’s circus, 
had the index finger of his right hand bitten off by an ape owned and exhibited 
by the defendant. The affidavit was held insufficient because it did not allege 
that the injury was caused by the defendant’s negligence. In true Digest style, 
is key-numbered under Theaters and Shows instead of under Animals,the case 
so that the departure this decision makes from the general rule is obligingly 
concealed in the digest. 

The general rule is that the owner or keeper of animals ferae naturae, re- 
gardless of negligence on his part, is liable for all damage done by them to a 
party who has not brought the injury on himself. Spring Co. v. Edgar, 99 U.S. 
645 (1875) ; Parker v. Cushman, 195 Fed. 715 (C.C.A. 9th, 1912) ; Hayes v. Mil- 
ler, 150 Ala. 621, 43 So. 818 (1907) ; Gooding v. Chutes, 155 Cal. 620, 102 Pac. 
819 (1909). The leading case is May v. Burdett, 9 Q. B. 101 (1846) in which 
Lord Denman said: “The conclusion to be drawn from an examination of all 
the authorities appears to us to be this: That a person keeping a mischievous 
animal with knowledge of its propensities (such knowledge being presumed in 
the case of animals ferae naturae) is bound to keep it secure at his peril, and 
that, if it does mischief, negligence is presumed without express averment.. . 
The gist of the action is the keeping of the animal after knowledge of its 
vicious propensities.” In the majority of jurisdictions, the same rule is applied 
to injuries by domestic animals of known vicious propensities. Laverone v. 
Mangianti, 41 Cal. 138 (1871) ; Graham v. Payne, 122 Ind. 403, 24 N. E. 216 
(1889) ; Muller v. McKesson, 73 N. Y. 195 (1878); Popplewell v. Pierce, 64 
Mass. 509 (1852). 

Whether an act of God or the public enemy, releasing a wild animal and 
permitting it to do damage, can be pleaded as a defense by the keeper, has ap- 
parently never been tested, although there is dicta to the effect that it would not 
be a defense. Nichols v. Marsland, L. R. 10 Ex. 255. (1875). In Vredenburg 
v. Behan, 33 La. Ann. 627 (1878), the intervening act of a third party in 
baiting a bear was no defense to the keeper, and in Marble v. Ross, 124 
Mass. 44, (1878) the fact that the plaintiff was a trespasser did not preclude 
him, as a matter of law, from recovering for injuries inflicted by the defen- 
dant’s vicious stag. 

Voluntary assumption of risk is allowed as a defense, Ervin v. Woodruff, 
119 App. Div. 603, 103 N. Y. Supp. 1051, (1907); Borman v. Milwaukee, 93 
Wis. 522, 67 N. W. 924 (1896); and also contributory negligence. Opelt v. 
Barnes Co., 41 Cal. App. 776, 183 Pac. 241 (1919); but cf. Ervin v. Woodruff, 
supra. In the case of injury by domestic animals known to be vicious, the Su- 
preme Court of Indiana has even held that the person injured must allege due care 
on his part, to state a cause of action. Williams v. Moray, 74 Ind. 25 (1881). 
Courts have refused to follow this “absolute liability” rule where the injury 
does not proceed from the vicious propensities of the animal. Bostock-Ferrari 
Amusement Co. v. Brocksmith, 34 Ind. App. 566, 73 N.E. 281 (1905) ; Scribner 
v. Kelly, 38 Barb. 14 (N.Y. 1862). An exception is also made where a person 
is required by law to receive and keep vicious animals. Jackson v. Baker, 24 
App. Cas. 100 (D.C. 1904) ; Guzie v. N. Y. Zoological Society, 192 App. Div. 
263, 182 N.Y. Supp. 257 (1920) (in the case of a public zoo); Molloy v. 
Starin, 191 N. Y. 21, 83 N. E. 588 (1908) (in the case of a common carrier). 
In the principal case, the court said: “All that should be required of the 
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keeper of such (wild) animals is that he should take that superior caution to 
prevent their doing mischief which their propensities in that direction justly 
demand of him.” This seems to be the first jurisdiction to hold, in the case of 
wild animals, that negligence is the gist of the action, although a few states 
have held previously in the case of domestic animals known to be vicious that 
negligence and not the keeping of the animal is the gravamen of the offense. 
Bischoff v. Cheney, 89 Conn. 1, 92 Atl. 660 (1914); De Gray v. Murray, 69 
N. J. L. 458, 55 Atl. 237 (1903) ; Hayes v. Smith, 62 Ohio St. 161, 56 N. E. 
879 (1900); Worthen v. Love, 60 Vt. 285, 14 Atl. 461 (1888); cf. Fake v. 
Addicts, 45 Minn. 37, 47 N. W. 450 (1890). 

The rule of liability based upon ownership or keeping of a vicious animal 
is sometimes called liability without fault. This is probably a misnomer be- 
cause as Homes points out in THE Common Law (1881), 157, whenever an 
injury by a wild or vicious animal occurs, there is some social fault on the 
part of the owner in exposing his neighbors to a continual threat, even though 
the “period of choice” was further back. Only when the social benefit of 
keeping vicious animals outweighs the detriment of the continual threat of 
their doing damage, should the ordinary rules of negligence, such as the West 
Virginia court applies in the principal case, be generally adopted. This utility 
theory is apparently the basis of the decisions in regard to injury by bees. 
Earl v. Van Alstine, 8 Barb. 630 (N. Y. 1850) ; Parsons v. Manser, 119 Iowa 
88, 93 N. W. 86 (1903). 

Marvin P. VERHULST. 


Torts—RELEASE OF ONE Jornt Tort-Feasor.—In Lanasa v. Beggs, — 
Md. —, 151 Atl. 21 (1930), appellee, who had been injured in an automobile 
accident through the joint negligence of appellant and a cab company, for a 
consideration received from the company executed an agreement not to bring 
suit against it. The instrument stipulated that “the parties hereto agree that 
this covenant not to sut . . . shall in no way affect the rights or claims of the 
parties of the first part to recover damages against the said Vincent Lanasa 
resulting unto them by virtue of said collision, and that this paper is not 
intended nor is it to be construed as a release of the said Vincent Lanasa or 
the Yellow Cab Company, party hereto of the second part”. The court held 
that this proviso that the right to recover against the other wrong-doers should 
remain unimpaired, was nugatory because repugnant to the primary meaning 
and legal effect and operation of the instrument itself; that the agreement 
constituted a release, and as such barred suit against the appellant, Lanasa. 
Offutt, J., dissented on the grounds that the majority opinion failed to recognize 
the distinction between a release and a covenant not to sue. 

The injury caused by joint tort-feasors creates a joint and several liability, 
but as it gives rise to only one satisfaction, the common law rule became est- 
ablished that a technical release of one joint wrong-doer operated to release 
the others as well. Gunther v. Lee, 45 Md. 60, 24 Am. Rep. 504 (1876). The 
seal in such release raised a conclusive presumption that the instrument was 
given in full satisfaction in fact for the injury. Rodgers v. Cox, 66 N. J. L. 
432, 50 Atl. 143 (1901) ; Eastman v. Grant, 34 Vt. 387 (1861). Where this 
conclusive effect of the seal has been abolished by statutory provision, (Wis. 
Stat. (1929) 328.27), or where the release is not under seal, the rules respect- 
ing any agreement in writing apply, though if the instrument states that the 
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consideration was received in complete discharge of one wrongdoer such recital 
is generally held to be conclusive and to inure to the benefit of the other tort- 
feasors. Denver and R. G. R. Co. v. Sullivan, 21 Colo. 302, 41 Pac. 501 (1895) ; 
Rizzuto v. U. S. Shipping Board E. F. Corp., 213 App. Div. 326, 210 N. Y. S. 
482 (1925) ; Betcher v. Kunz, 112 Wash. 563, 192 Pac. 955 (1920). 

A different situation is presented when an instrument purports to release one 
tort-feasor but at the same time expressly reserves a cause of action against 
other joint wrongdoers. The authorities are divided as to the effect of such 
provisions. One line of decisions holds that when the reservation is made in a 
release under seal it is void as being repugnant to the legal effect and operation 
of the release itself, which, being under seal is deemed a complete satisfaction. 
Babcock and W. Co. v. Pioneer Iron Works, 34 Fed. 338, (C. C. S. D. N. Y. 
1888) ; Louisville and N. R. Co. v. Allen, 67 Fla. 257, 65 So. 8 (1914), L. R. A. 
1915 C, 20; De Long v. Curtis, 35 Hun. 94 (N. Y. 1895); Gunther v. Lee, 
supra. The same view has been adopted by other courts where the release is 
not under seal but founded upon a valuable consideration. Flynn v. Manson, 
19 Cal. App. 400, 126 Pac. 181 (1912); McBride v. Scott, 132 Mich. 176, 93 
N.W. 243 (1903); Abb v. N. Pac. R. Co., 28 Wash. 428, 68 Pac. 954 (1902), 
58 L. R. A. 293 (1903). 

The trend of modern authority, however, and the settled view of English 
courts, is to give cognizance to the intention of the parties, and to treat a re- 
servation of cause of action against other joint tort-feasors as effective in order 
to work the result that the parties to the instrument sought to accomplish. This 
doctrine is adhered to both where the agreement is without seal, Feighley v. 
Hoffman and Sons Milling Co., 100 Kan. 430, 165 Pac. 276 (1917); Duck v. 
Mayeu, 2 Q. B. 511 (1892) ; and where it is under seal. Dwy v. Conn. Co., 89 
Conn. 74, 92 Atl. 883 (1915); Gilbert v. Finch, 173 N. Y. 455, 66 N. E. 133 
(1903) ; Kropidlowski v. Pfister and Vogel Leather Co., 149 Wis. 421, 135 
N. W. 839 (1912), 39 L. R. A. (N. S.) 509; Natrona Power Co v. Clark, 
31 Wyo. 284, 225 Pac. 586 (1924). 

In Gilbert v. Finch, supra, the leading modern case in this country, th 
rule is stated as follows: “Where the release contains no reservation it operates 
to discharge all the joint tort-feasors; but where the instrument expressly re- 
serves the right to pursue the others it is not technically a release but a covenant 
not to sue, and they are not discharged.” 

In the Kropidlowski case, supra, plaintiff executed a release to one of 
several joint tort-feasors, expressly stipulating, however, that the consideration 
received was only in partial satisfaction for the injury. The Wisconsin court 
discussed and approved of the decision in Gilbert v. Finch, supra, holding that 
the construction of the so-called reiease to be adopted should be one to effectuate 
the manifest intent of the parties. 

In some jurisdictions it is made a rule by statute that receipts, releases, and 
discharges must be given effect according to the intention of the parties. Under 
such Code provisions, a release of one joint tort-feasor does not discharge others 
where it is not so intended. Wright v. McCord, 205 Ala. 122, 88 So. 150 
(1920) ; Ridenour v. International Harvester Co., 205 S. W. 881 (Mo. App. 
1918). 

It should be noted, however, that the instruments of release involved in the 
cases above cited differ from the document in the principal case, where the exe- 
cuted agreement was phrased a “covenant not to sue” and did not contain the 
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technical term release. It appears that the decision in the instant case fails to 
make a distinction, recognized by the great weight of authority, between a re- 
lease and a covenant not to sue. The Thomas P. Beal, 298 Fed. 121 (W. D. 
Wash. 1924); Texarkana Tel. Co. v. Pemberton, 86 Ark. 329, 111 S. W. 257 
(1908) ; Renner v. Model Laundry Co., 191 Ia. 1288, 184 N. W. 611 (1921) ; 
O’Neil v. Nat’l Oil Co., 231 Mass. 20, 120 N. E. 107 (1918) ; Bogdahn v. Pas- 
cagoula St. Ry. and Power Co., 118 Miss. 668, 79 So. 844 (1918); Myers v. 
Kennedy, 306 Mo. 268, 267 S. W. 810 (1924). 

The facts and instrument executed in Bogdahn v. Pascagoula, supra, were 
similar to those in the principal case. Plaintiff’s decedent was killed as the re- 
sult of the joint negligence of defendant and another, and the court held that 
a covenant not to sue executed to the latter for a valuable consideration did not 
bar an action against the defendant. 

As to the indicia of a covenant not to sue, the following rule has been 
stated: “No intention on the part of the injured person to give a discharge of 
the cause of action or any part thereof, but merely to treat in respect of not 
suing thereon (and this seems to be the prime differentiating a tribute) ; full 
compensation for the injury not received but only partial satisfaction; and a 
reservation of the right to sue the other wrong-doer.” Smith v. Dixie Park 
Amusement Co., 128 Tenn. 112, 157 S. W. 900 (1913). 


An argument that has been advanced against the liberal construction of a 
“release with reservation of cause of action”, and that seems to have influenced 
the ruling in the principal case, even though the instrument there involved ap- 
parently was intended as nothing more than a covenant not to sue, is that the 
injured party may obtain satisfaction beyond the amount of damages actually 
suffered. McBride v. Scott, 132 Mich. 176, 93 N. W. 243 (1903). This view 
is scarcely tenable, however, for the reason that by the weight of authority 
anything received by the plaintiff in satisfaction will be applied pro tanto in re- 
ducing recovery against the other defendants. Dwy v. Conn. Co., supra; O’Neil 
v. Nat'l. Oil Co., supra; Adams express Co. v. Beckwith, 100 Ohio St. 348, 126 
N. E. 300 (1919); St. Louis R. Co. v. Bass, 140 S. W. 860 (Tex. Civ. App. 
1911). Contra: Nashville Interurban Ry. v. Gregory, 137 Tenn. 422,193 S. W. 
1053 (1917). 

In Ellis v. Esson, 50 Wis. 138, 6 N. W. 518 (1880), the court declared by 
way of dictum that such pro tanto reduction is possible only where the damages 
are subject to computation, as was true in that case, but where they rest mainly 
in opinion or estimation, consideration received from other joint tort-feasors 
will be construed as in full satisfaction for the injury. This view was not ad- 
hered to in the later Wisconsin case cited above, and while it has found its way 
into other decisions, (Eastman v. Grant, supra; Note, 58 L. R. A. 293 (1903) ), 
it finds little support in recent cases. An excellent criticism of the doctrine is 
contained in Robertson v. Trammel, 37 Tex. Civ. App. 53, 83 S. W. 258 (1904), 
aff'd, 98 Tex. 364, 83 S.W. 1098 (1904). Inasmuch as the measure of damages 
is ordinarily a question of fact for determination by a jury, and only when the 
jury finds that the damages sustained were in excess of the consideration re- 
ceived from other joint tort-feasors will further compensation be awarded, 
there appears no logical reason for such distinction. Bogdahn v. Pascagoula 
St. Ry. & Power Co., supra. 

It appears difficult to reconcile the ruling in the instant case with the well- 
defined principles of the modern law discussed above. It is true that an injured 
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person is entitled to but one satisfaction for a single wrong, but a court in its 
anxiety to adhere to this rule should not preclude the attainment of full satis- 
faction for the wrong done. The following argument by Offutt, J., in his 
dissenting opinion seems to be supported by sound logic: “There is no possible 
reason why Lanasa, who was found guilty of negligence by the jury, should be 
permitted to go scatheless, while the plaintiff is deprived of compensation to 
which under the law she was entitled because she accepted a fraction of that 
compensation from the Yellow Cab Company .. . It was to prevent such a mani- 
fest injustice that the courts both of this country and in England have recognized 
that distinction ignored by the opinion in this case between a covenant not to 
sue and a release.” 
Tueo. C. KAMMHOLZ 


VENDOR AND PuRCHASER—REMEDIES OF VENDOR ON LAND Contract.—The 
remedies of a vendor against a purchaser in default under a land contract in 
Wisconsin have already been annotated. (1924) 2 Wis. L. Rev. 439; (1927) 4 
Wis. L. Rev. 220. However, the subject is constantly recurring in new and 
different situations. Besides the common law remedy of damages for breach, 
it is apparent that in Wisconsin the vendor has the possibility of five different 
remedies. 

(1). When the vendee defaults in payment, the vendor may sue for speci- 
fic performance. Heins v. Thompson and Flieth L. Co., 165 Wis. 563, 167 N. 
W. 173 (1917); Oconto Co. v. Bacon, 181 Wis. 538, 195 N. W. 412 (1923) ; 
Taft v. Reddy, 191 Wis. 144, 210 N. W. 364 (1926) ; Harris v. Halvorsen, 192 
Wis. 71, 211 N. W. 295. (1927). In such a suit the vendor is seeking to com- 
pel the vendee to take a conveyance of the land upon payment of the purchase 
price. If the vendee refuses to pay the price, the court may order a sale of the 
land and apply the proceeds to the payment of the amount due. Should the sale 
bring a surplus, which will rarely occur, it is said that the purchaser would re- 


ceive the amount left after the vendor has received his due. If, however, the: 


proceeds are insufficient to pay the debt, the decree for specific performance will 
have the effect of a deficiency judgment enforcible by execution against all the 
assets of the purchaser not exempt from execution. Taft v. Reddy, supra; Har- 
ris v. Halversen, supra. 

Should the vendor, in addition to his remedy of specific performance, be 
entitled to damages, some courts, on the principle that equity will do complete 
justice between litigants, will grant this relief in the same action. Hooper v. 
Savannah & Memphis R. R., 69 Ala. 529 (1881) ; Lyle v. Addicks, 62 N. J. Eq. 
123, 49 Atl. 1121 (1901) ; Post v. West Shore R. R., 50 Hun 301 (N. Y. 1888) ; 
off’'d. 123 N. Y. 580, 26 N. E. 7 (1888) ; West v. Washington Ry., 49 Ore. 436, 
90 Pac. 666 (1907). Although the matter has never been definitely decided in 
Wisconsin, there would seem to be no valid reason for denying such relief as 
ancillary to the remedy of specific performance. Pomeroy, SpeciFIC PERFORM- 
ANCE, (1926, 3d. ed.) §474. 

(2) The vendor may sue for a strict foreclosure. Button v. Schroyer, 
5 Wis. 598 (1855) ; Bean v. Whitcomb, 13 Wis. 431 (1861); Baker v. Beach, 
15 Wis. 99 (1862); McIndoe v. Morman, 26 Wis. 588 (1870); Kimbail v. 
Darling, 32 Wis. 675 (1873) ; Sage v. McLaughlin, 34 Wis. 550 (1874) ; Church 
v. Smith, 39 Wis. 492 (1876) ; Buswell v. Peterson, 41 Wis. 82 (1876) ; Dick- 
son v. Loehr, 126 Wis. 641, 106 N. W. 793 (1906) ; Kunz v. Whitney, 167 Wis. 
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446, 167 N. W. 747 (1918). In such action the vendor seeks to recover pos- 
session of the land, and to enforce a forfeiture of the purchase money already 
paid. The contract is not treated as ended, for by the terms of the decree, the 
purchaser is given a reasonable time, usually six months, in which to tender the 
balance of the purchase money, receive a deed, and escape the forfeiture. Lan- 
don v. Burke, 36 Wis. 378 (1874) ; Buswell v. Peterson, supra. 

(3). He may bring a bill to quiet title. Oconto Co. v. Bacon, supra. Here 
the contract is considered ended, and the purpose of the suit is to bar all claims 
the purchaser may have. The decree is different from one of strict foreclosure 
in that no time is allowed during which the vendee may perform to escape a 
forfeiture. (1927) 4 Wis. L. Rev. 220. The remedy, therefore, will be granted 
only in rare cases, where the purchaser has not asserted his equities at the pro- 
per time, or where he has been guilty of inexcusable default, or has no equities 
which would defeat in any way the suit of the vendor. In the Oconto Co. case 
the purchaser was guilty of inexcusable default, he had paid no part of the 
purchase money, and had made no offer to perform. 

(4). He may bring an action to recover the unpaid purchase money. 
First National Bank v. Agnew, 45 Wis. 131 (1878) ; Foster v. Lowe, 131 Wis. 
54, 110 N. W. 829 (1907) ; Oconto Co. v. Bacon, supra. An interesting ques- 
tion in connecting with this remedy is whether the court will give a judgment 
without inserting a provision requiring conveyance by the vendor as a condition 
precedent to recovery of the purchase money. Such a conditional judgment 
was given in Minnesota, the court staying execution upon the judgment until! a 
conveyance had been made. Noyes v. Brown, 142 Minn. 211, 171 N. W. 803 
(1919) ; U. S. Installment Co. v. De Lancy Co., 152 Minn. 78, 188 N. W. 212 
(1922) ; Paynesville Land Co. v. Grabow, 160 Minn. 414, 200 N. W. 481 (1924). 
The only decision on the point in Wisconsin, in First Nat. Bank v. Agnew, 
supra, might be interpreted as contra, for the court states that the vendor need 
not tender a deed before execution of his judgment. However, the cases are 
probably distinguishable in that in the Wisconsin case, the action was not upon 
the last installment, and the vendee could not, by the terms of the contract, have 
insisted upon a tender of a deed as a condition precedent to payment. In a similar 
situation no doubt the Wisconsin court would come to a conclusion in harmony 
with that in Noyes v. Brown. The effect of this rule is to grant specific per- 
formance in an action at law. “The purpose of the courts in requiring the 
vendor to bring an equitable action for specific performance instead of an action 
at law for the purchase price, where he elects to collect the purchase price, is to 
make sure that the vendee will not be compelled to pay for the land without 
getting it. And as pointed out in the Noyes case, if this purpose be accomplish- 
ed, it makes little practical difference whether the action be termed a suit in 
equity, or an action at law, especially in this jurisdiction where the distinctions 
are abolished.” U. S. Installment Co. v. De Lancy, supra. 

(5). The vendor may bring ejectment proceedings. Britt v. Baumann, 
199 Wis. 514, 226 N. W. 955 (1929). In many respects the situation in this case 
is similar to that in Oconto Co. v. Bacon. In both cases the purchaser was guilty 
of inexcusable default, having neither paid nor tendered any part of the purchase 
money. In both cases the vendor elected to treat the contract as ended. Again 
the court recognized that in both actions, the purchaser would be relieved from 
a forfeiture upon a proper showing. It is well settled that equitable defenses 
may be interposed in an action of ejectment. Prentiss v. Brewer, 17 Wis. 635 
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(1864) ; Guaranteed Investment Co. v. St. Croix Copper Co., 156 Wis. 173, 145 
N. W. 662 (1914). Because of the fact that in the Britt case and in the Oconto 
case the purchaser had no effective defenses to present, it was comparatively 
easy for the court to grant relief to the vendor, plaintiff, but it would be an 
interesting situation if the purchaser showed himself entitled to relief against 
a forfeiture. 40 L. R. A. 182 (1898); Glock v. Howard and W. Col. Co., 123 
Cal. 1, 55 Pac. 713 (1898), 43 L. R. A. 199 (1899). 

A further question might be raised in such a case as Britt v Baumann, 
supra, as to whether the vendor, having secured a judgment in ejectment, should 
be entitled to recover rent from the purchaser. This may be possible in an 
action of ejectment in Wisconsin. Pacquetti v. Pickness, 19 Wis. 219 (1865) ; 
Blodgett v. Hitt, 29 Wis. 169 (1871) ; McCrubb v. Bray, 36 Wis. 333 (1874) ; 
Dorer v. Hood, 113 Wis. 607, 88 N. W. 1009 (1902). Where there is a stipula- 
tion in the contract that the purchaser shall hold as tenant at sufferance of the 
vendor, subject to being removed upon default, the vendor was permitted in an 
early case to bring an action for use and occupation. Wright v. Roberts, 22 
Wis. 161 (1867). But this case has been definitely overuled. Diggle v. Boulden, 
48 Wis. 477, 4 N.W. 678 (1880); Hill v. Sidie, 116 Wis. 602, 93 N.W. 446 
(1903). The court gives as its reasons that if the contract in fact creates the 
relation of vendor and purchaser, any stipulation to the contrary is powerless to 
change it into one of landlord and tenant. The general rule is contrary and a 
stipulation of this kind seems invariably to have been held to give the vendor the 
right to recover rent upon the purchaser’s default. Stinson v. Dousmann, 20 How. 
461 (U. S.), 15 L. ed. 966 (1858) ; Nelson v. Sanders, 123 Ala. 615, 26 So. 518 
(1899) ; Block v. Smith, 61 Ark. 266, 32 S. W. 1070 (1895) ; Dunn v. Tillery, 79 
N. C. 497 (1878) ; 49 L.R.A. 435 (1900). There would seem to be no reason why 
the vendor should not be permitted to recover for rent, nor any reason why 
the contract having been ended by default, the relationship of landlord and tenant 
should not arise. This result has been attained in Wisconsin, but the contract 
had been rescinded by mutual consent. Leis v. Van Dyke, 181 Wis. 27, 193 N. 
W. 975 (1923). 

Even where there is no such stipulation in the contract, it seems that the 
vendor should be entitled to collect rent, if he elects, upon default of the pur- 
chaser, to rescind, or treat the contract as ended. In such action the court 
attempts to put the parties in statu quo; the vendee is entitled to a return of 
the purchase money paid, but should be charged with damages occasioned by 
his breach, and a fair rental for the time the land was held in possession under 
the agreement. Lytle v. Scottish-American Mortgage Co., 122 Ga. 458, 50 
S. E. 402 (1905); Stringfellow v. Stringfellow, 143 Ga. 339, 85 S. E. 108 
(1915) ; Jones-v. Grove, 76 Wash. 19, 135 Pac. 488 (1913). 


Joun E. Mu oper. 


WorKMEN’s COMPENSATION—EXTRATERRITORIAL Errect.—Despite the 
fact that the first case on the extraterritorial effect of workmen’s 
compensation acts, Jn re Gould, 215 Mass. 480, 102 N. E. 693 (1913), 
denied all extraterritorial effect to the Massachusetts Compensation Act on the 
theory that the obligation created by the act was delictual, the weight of 
authority has followed the leading case of Kennerson v. The Thames Towboat 
Co., 89 Conn. 367, 94 Atl. 372 (1915), in permitting the application of compen- 
sation acts to injuries incurred in the course of employment outside the state 
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in which the contract was made. cf. Altman v. North Dakota Workmen’s 
Compensation Bureau, 50 N. D. 215, 195 N. W. 287, 28 A. L. R. 1337 (1923). 
The courts reach this conclusion through the prevailing view that the com- 
pensation act becomes a part of the contract of employment. 

The recent tendency in several jurisdictions which recognize the extra- 
territorial effect of their respective compensation acts has been to withdraw 
from the contractual theory. Minto v. Hitchings & Co., 204 App. Div. 661, 
198 N. Y. S. 610 (1923) ; Krekelberg v. M A. Fioyd Co. 166 Minn. 149, 207 
N. W. 193 (1926). Among these states can be listed Wisconsin. Anderson v. 
Miller Scrap Iron Co., 169 Wis. 106, 170 N. W. 275 (1919); Zurich G. A. 
& L. Ins. Co. v. Industrial Commission, 193 Wis. 32, 213 N. W. 630 (1927). 
In the above cited cases the Wisconsin court fails to lay down a new test, 
though rejecting the argument that the act was a part of the contract. “If 
this be true”, says the court in the Anderson case at 113, 170 N. W. at 277, 
“the law is not subject to amendment as against existing contracts in any re- 
spect which would impair the contract within the meaning of that term as used 
in the constitution. Such construction is to be avoided, in the interest of a 
simple and correct administration of the law, and should not be adopted unless 
the clearly expressed legislative intent excludes other construction”. 

In the recent case of Val Blatz Brewing Co. v. Gerard, 230 N. W. 622 
(Wis. 1930), the court again criticizes the contractual theory and for the first 
time in any jurisdiction in United States lays down, it seems, the test of resi- 
dence as the determining factor in the application of a compensation act to an 
injury incurred without the state, saying at 625: “The right to claim compensation 
under the Wisconsin act was therefore dependent upon the question whether at 
the time of injury there existed a status which subjected both employer and em- 
ployee to the provisions of the Wisconsin Compensation Act. So far as the 
record discloses, the status of the deceased employee is dependent upon the 
question whether he was a resident of Wisconsin at the time that the contract 
of employment was made, and, if so, whether his status under the Compensation 
Act continued down to the time that he sustained the injury.” 

The court in the Val Blatz case relies on the decisions of the Anderson 
case, the Zurich case, and Wandersee v. Industrial Commission, 198 Wis. 345, 
223 N. W. 837 (1929). A brief investigation will disclose that none of these 
cases were decided upon the question of the residence of the contracting parties. 
In the Anderson opinion the court states: “The liability of the employer under 
the act being statutory, the act enters into and becomes a part of every contract, 
not as a covenant thereof, but to the extent that the law of the land is part of 
every contract. Every contract is enforced and interpreted in accordance with 
the law of the place where it is made, and the rights and liabilities of the par- 


ties thereto are to be determind in accordance with that law.” In the Zurich 


case: “Whether deceased was under the Wisconsin or Texas compensation act 
depends upon whether his employment was pursuant to a Wisconsin or a Texas 
contract.” In the Wandersee case: “To constitute a person an employee under 
the provision of the act such person must render service for another in the state 
of Wisconsin under a contract of hire, express or implied, oral or written.” If 
in the instant case the court had strictly followed the rule of Wandersee v. 
Commission the controversy could have been readily settled because in the instant 
case no work was, or was to be, performed within the state. 

The Michigan court in the case of Hulsurt v. Escanaba Mfg. Co., 218 
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Mich. 331, 188 N. W. 411 (1922), in which the fact situation is practically iden- 
tical with that of the instant case, allowed recovery under the Michigan act 
upon the grounds that the contract was made in Michigan. Although the court 
mentioned the fact that both the employer and the employee were residents of 
Michigan the case turned on the relation of the parties in reference to the con- 
tract. 

Minnesota has made the test of the application of its compensation act to 
injuries sustained beyond the state borders dependent upon the localization of 
the employer’s industry in Minnesota. State ex rel. Chambers v. District Court, 
139 Minn. 205, 166 N. W. 185 (1918) ;Krekelberg v. M. A. Floyd Co., supra; 
Bradtmiller v. Liquid Carbonic Co., 173 Minn. 481, 217 N. W. 680 (1928). In 
the Chambers case at 209, 166 N. W. at 187, the court says: “Where a busi- 
ness is localized in a state there is nothing inconsistent with the principle of the 
Compensation Act requiring the employer to compensate even for injuries .. . 
sustained beyond the borders of the state.” In the Bradtmiller case the plaintiff 
who lived in Minneapolis and was connected with the Minneapolis branch office 
of a Chicago employer, was held entitled to compensation for injuries sustained 
in South Dakota, his sales territory. The court states: “There is enough to 
sustain a holding that there was a localization of the business in Minnesota 
and that the plaintiff was associated wholly with the work done there. The facts 
bring the case within our holding that an employe of a business conducted in 
Minnesota is entitled to compensation though he works outside.” 

New York has also recognized the test of “localization”. Minto v. Hit- 
chings & Co., supra. 

If courts desire to give compensation acts extraterritorial effect and recog- 
nize the principle that “the workmen’s compensation act is based upon the 
economic theory that it is in the interest of the general welfare that damages 
arising from injuries sustained by persons engaged in a particular industry 
shall be borne by that industry” (Anderson case at 116, 170 N. W. at 278), it 
would seem that the test of “localization” of the industry is to be preferred to 
that of “residence” of the contracting parties. Thatis, ifthe industry is localized 
in Wisconsin, its employees should be protected by the Wisconsin compensation 
act regardless of their residence or the place where the contract is made or the 
work is performed. 

Etton S. KarRMANN. 








NEWS OF THE WISCONSIN LAW SCHOOL 


Facu_ty MovEMENTs—The summer session was manned entirely by Wis- 
consin faculty members. Some of them taught also at other law schools; Acting 
Dean Rundel for five weeks at the University of North Carolina, Professor 
Wickhem at Michigan, and Professor Brown for five weeks at Chicago. In 
August and September Mr. Brown made a survey of law enforcement on Indian 
reservations. 

The faculty deficiency created by Professor Wickhem’s appointment this 
fall to the Wisconsin Supreme Court is being taken care of by a transfer of 
his courses to others and the appointment for the present year of Jacob H. 
Beuscher and Oliver H. Miner on a part time basis. Mr. Beuscher was 
student editor-in-chief of this Review during the last year. 

Richard V. Campbell, assistant professor, takes the place of Assistant 
Professor Charles O. Gregory, who has gone to the University of Chicago 
Law School. : 


ENROLLMENT—Official figures of attendance for the last five summer 


sessions of the Wisconsin Law School are: 
1930 1929 1928 1927 1926 


117 140 126 109 110 


Official figures for the current regular session are not yet available. 
The unofficial figures of October 15 show 113 students in the first year class, 
including students in the College of Letters and Science takng five hours or 
more of law The enrollment in the second year class is 64, and in the third 
year class 131, making a total of 308. 


Law Scuoot Association—The Law School Association, a social organi- 
zation open to all law students and teachers at Wisconsin, has the following 
officers for the present year: Paul A. Hemmy, president; David O. Jones, 
vice-president ; William H. Freytag, secretary-treasurer. 





